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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200, 215,  235, 236,  247, 

812, 850, 880, 881, 882, 883, 884,  886, 
900,  904, 905,  912,  and  960 

[Docket  No.  R-88-1409;  FR-2383] 

Restriction  of  Use  on  Assisted 
Housing  by  Aliens 

agency:  OfHce  of  the  Secretary,  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  section  214  of  the  Housing 
and  Community  Development  Act  of 
1980.  as  amended  by  section  329(a)  of 
the  Housing  and  Community 
Development  Amendments  of  1981,  by 
section  121(a](2]  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
and  by  section  164  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Housing  Act),  Pub,  L.  100-242, 
approved  February  5, 1988.  Section  214 
prohibits  the  Secretary  from  making 
financial  assistance  available  on  behalf 
of  persons  other  than  United  States 
citizens,  nationals,  or  certain  categories 
of  eligible  aliens  in  the  public  housing 
and  Indian  housing  programs  (including 
homeownership),  the  Section  8  housing 
assistance  payments  programs 
(including  Housing  Voucher  and 
Housing  Development  Grants),  the 
Section  236  interest  reduction  and  rental 
assistance  programs,  the  Rent 
Supplement  program,  and  the  Section 
235  homeownership  program. 

DATE:  Comments  must  be  received  by 
December  19, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Ofhce  of  the 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  public  housing  and  Indian  housing — 
Edward  Whipple  Rental  and  Occupancy 
Branch.  Office  of  Public  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-5000,  telephone 
(202)  426-0744;  for  the  Section  8  Existing 
Housing  and  Moderate  Rehabilitation 
Programs — Madeline  Hastings.  Office  of 
Elderly  and  Assisted  Housing, 


Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-8000,  telephone 
(202)  755-6887;  for  the  other  Section  8 
programs  and  the  Section  236 
programs — ^James  ).  Tahash,  Program 
Planning  Division,  O^ce  of  Multifamily 
Management,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410-8000, 
telephone  (202)  426-3944;  and  for  the 
Section  235  homeownership  program — 
William  Heyman,  Office  of  Lender 
Activities  and  Land  Sales  Registration, 
Office  of  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW„ 
Washington,  DC  20410-8000,  telephone 
(202)  755-6924.  A  telecommunications 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  472-6725.  (These  are 
not  toll-free  telephone  numbers.). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  numbers  2502-0356  and 
2577-0093.  Public  reporting  burden  for 
these  collections  of  information, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
is  estimated  as  stated  in  a  chart  found  in 
the  section  of  this  preamble  entitled 
Findings  and  Certifications.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  at  the  address 
stated  above,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  HUD. 

I.  Background  of  Rule 

Although  the  restriction  against 
providing  housing  assistance  to 
ineligible  aliens  has  been  embodied  in  a 
statute  since  1980,  there  have  been 
numerous  statutory  revisions  and 
attempts  by  HUD  to  implement  the 
statute  by  regulation.  The  most  recently 
published  discussion  of  this  topic,  53  FR 
842  (January  13, 1988),  can  be  consulted 
for  a  detailed  history  of  the  alien 
restrictions.  While  a  final  alien  rule  was 
published  on  April  1, 1986  (51  FR  11198), 
it  was  never  made  effective.  Until  a  final 


rule  is  published  and  made  effective, 
there  are  no  HUD  restrictions  against 
the  use  of  assisted  housing  by  aliens. 
Consequently,  until  this  proposed  rule 
has  reached  the  final  rule  stage, 
managers  of  HUD-assisted  housing  are 
not  authorized  to  take  any  action  based 
on  the  citizenship  or  alien  status  of 
applicants  and  tenants. 

Section  214(g)  authorizes  the 
Secretary  to  reimburse  public  housing 
agencies,  project  owners,  and 
mortgagees  (in  the  Section  235  FHA 
insurance  program)  for  the  costs 
incurred  in  implementing  and  operating 
the  system  of  verifying  immigration 
status.  Although  this  topic  is  not 
speciHcally  addressed  in  this  rule,  the 
Department  expects  to  develop  a 
method  of  coordinating  with  the  United 
States  Immigration  and  Naturalization 
Service,  which  operates  a  system  for 
verifying  immigration  status  called  the 
Systematic  Alien  Verification  for 
Entitlements  (SAVE)  system — which 
includes  an  automated  system  and  a 
manual  search  capability.  The 
Department  anticipates  that  the  cost  of 
necessary  verification  inquiries  made  on 
the  automated  system  will  be  billed 
directly  to  HUD. 

n.  Purpose  of  This  Rule 

The  purpose  of  this  rule  is  to  set  forth 
the  responsibilities  of  assisted  housing 
managers  (and  mortgagees,  in  the  case 
of  the  Section  235  program)  and 
applicants  and  tenants  (and  mortgagors) 
with  respect  to  the  requirements  for 
submission  and  verification  of  evidence 
of  citizenship  or  eligible  immigration 
status  in  connection  with  receipt  of 
financial  assistance  in  the  housing 
programs  described  briefly  above.  The 
previous  final  rule,  which  was  published 
on  April  1, 1986  but  never  made 
effective,  was  similar  in  its  organization 
to  this  rule.  However,  the  statute  has 
been  amended  twice  (by  IRCA  and  the 
1987  Housing  Act)  since  that  rule’s 
publication,  so  among  the  differences 
between  the  two  rules  are  the  method  of 
dealing  with  the  subject  of  document 
verification;  the  requirement  that 
evidence  be  provided  for  every  member 
of  the  household  (including  children 
under  the  age  of  18);  the  addition  of  a 
newly  legalized  alien  category  as  a 
group  eligible  for  housing  assistance; 
and  the  provision  of  certain  procedural 
safeguards  associated  with 
determinations  of  eligible  immigration 
status. 

III.  Program  Covered 

Paragraph  (b)  of  section  214  states 
that  its  restrictions  concerning  aliens 
apply  to  the  provision  of  “financial 
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assistance  made  available  pursuant  to 
the  United  States  Housing  Act  of  1937, 
section  235  or  236  of  the  National 
Housing  Act,  or  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965.”  (42  U.S.C.  1436a)  This  list 
effectively  includes  all  of  HUD’s 
assisted  housing  programs  except  for  the 
Section  221  (d)(3)  and  (d)(5)  program  of 
interest  subsidy  for  projects  with 
mortgages  insured  under  those  sections 
of  the  National  Housing  Act  (12  U.S.C. 
1715/).  Also  excepted  from  the  alien 
restrictions  are  those  tenants  who  pay 
market  rent  under  the  Section  326, 

Rental  Rehabilitation  and  Housing 
Development  Grant  programs:  since 
they  are  not  receiving  the  benefit  of  any 
Federal  financial  assistance.  (It  should 
be  noted,  however,  that  a  market  rent 
tenant  would  be  required  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status  if  he  or  she 
subsequently  applied  for  a  tenant-based 
subsidy.)  Mortgagors  under  the  Section 
235  mortgage  insurance  and  assistance 
payments  program  are  covered  if 
assistance  payments  are  provided, 
although  the  restrictions  are  being 
applied  to  current  mortgagors  only  if  the 
terms  of  their  existing  contracts  are 
modified  for  some  other  reason. 

Similarly,  these  restrictions  against 
financial  assistance  to  aliens  with 
ineligible  immigration  status  are  to  be 
applied  to  current  homebuyers  under  the 
Turnkey  III  and  Mutual  Help  programs 
only  to  the  extent  that  applying  the 
restrictions  would  be  consistent  with 
existing  contracts.  All  homeownership 
contracts  or  Section  235  purchases 
executed  after  the  effective  date  of  the 
final  rule  will  be  covered  by  the 
restrictions. 

The  last  rule  published  on  this  subject 
did  not  cover  either  of  the  programs 
authorized  under  section  17  of  the  1937 
Act  (Rental  Rehabilitation  program — 
Part  511,  or  the  Housing  Development 
Grant  program — Part  850),  because  it 
was  a  final  rule  based  on  prior  rules  that 
predated  the  enactment  of  section  17.  As 
a  proposed  rule,  this  rule  must  address 
the  applicability  of  the  prohibition  of 
section  214  of  the  HCD  Act  of  1980,  as 
amended,  on  providing  financial 
assistance  to  aliens  with  ineligible 
immigration  status  to  all  programs  now 
authorized  under  the  1937  Act.  Under 
section  17  of  the  1937  Act,  financial 
assistance  is  provided  for  the 
rehabilitation  of  rental  housing  located 
in  neighborhoods  where  rents  are 
generally  affordable  to  lower  income 
families  under  the  Rental  Rehabilitation 
program,  but  there  is  no  need  to  cover 
that  program  specifically  under  this  rule, 
since  any  financial  assistance  provided 


to  lower  income  families  is  provide  via 
Section  8  Certificate  or  Housing 
Voucher,  which  are  separately  covered 
by  the  restrictions  of  section  214. 
However,  the  Housing  Development 
Grant  program  does  provide  for 
financial  assistance  to  some  tenants 
during  the  first  20  years  after  initial 
occupancy  of  a  project.  Program 
regulations  require  that  certain  lower 
income  units  be  leased  only  to  lower 
income  tenants  and  that  those  tenants 
be  charged  special  rents,  not  to  exceed 
prescribed  limits.  Therefore,  this  rule 
would  cover  those  lower  income 
tenants. 

The  other  programs  that  provide 
financial  assistance  on  behalf  of  tenants 
(or  homebuyers)  pursuant  to  the  United 
States  Housing  Act  of  1937  are  the 
Public  and  Indian  Housing  programs, 
including  the  Mutual  Help  and  Turnkey 
III  Homeownership  Opportunity 
programs;  and  the  Section  8  Housing 
Assistance  Payments  programs, 
including  New  Construction,  Substantial 
Rehabilitation,  CertiHcate,  Housing 
Voucher,  State  Housing  Agency  and 
Farmers  Home  Administered,  Section 
202  Housing  for  the  Elderly  or 
Handicapped  projects  (when  Section  8 
assistance  is  involved),  and  Loan 
Management  and  Property  Disposition 
projects. 

The  program  authorized  under  section 
235  of  the  National  Housing  Act,  12 
U.S.C.  1715z,  provides  for  payments  by 
HUD  to  the  mortgagee  on  behalf  of  a 
lower  income  mortgagor  to  reduce  the 
homebuyer’s  payments  to  an  affordable 
level,  e.g.,  the  higher  of  a  certain 
percentage  of  income  or  the  amount  that 
would  be  payable  if  the  interest  charged 
on  the  mortgage  loan  were  set  at  some 
figure  such  as  four  percent.  This 
program  is  available  to  purchasers  of 
single  family  homes,  and  units  in 
cooperatives  and  condominiums.  The 
rule  will  affect  mainly  new  applicants 
for  participation  in  the  program. 
Assistance  contracts  of  Section  235 
homeowners  who  executed  their 
contracts  before  the  effective  date  of 
this  rule  will  be  honored  without  regard 
to  their  citizenship  or  immigration 
status.  The  rule  will  have  an  impact  on 
current  Section  235  homeowners 
themselves  only  if  their  mortgage  is  to 
be  revised  for  some  other  reason,  in 
which  case  the  modification  will  include 
application  of  the  restrictions  on 
immigration  status  as  if  the  mortgagor 
were  an  applicant  for  participation  in 
the  assistance  program.  Although  there 
may  be  no  new  mortgages  insured  and 
assisted  under  this  program,  at 
conveyance  of  properties  already 
insured  and  assisted  under  the  program. 


purchasers  will  be  required  to 
demonstrate  eligibility  in  order  to  be 
approved  for  assistance  (and  thereafter 
at  each  annual  recertification,  to 
continue  to  receive  assistance). 

The  Section  238  program  provides  for 
payments  to  a  mortgagee  on  behalf  of 
the  owner  of  a  rental  housing  project 
designed  for  occupancy  by  lower 
income  families  in  order  to  reduce  the 
owner’s  payments  to  the  amount  that 
would  be  payable  if  the  interest  rate  on 
the  mortgage  loan  were  set  at  a  figure 
such  as  one  percent.  These  lower 
mortgage  payments  enable  the  owner  to 
charge  qualihed  tenants  lower  than 
market  rate  rents  (“basic  rents”), 
although  tenants  who  are  not  qualified 
for  the  benefits  of  the  program  may  be 
charged  market  rate  rents.  In  addition, 
rental  assistance  payments  are 
available  for  some  units  in  these 
projects  to  enable  the  rents  charged  to 
tenants  who  cannot  afford  the  “basic 
rent”  to  be  reduced  to  an  amount  based 
on  a  percentage  of  income,  similar  to  the 
rents  charged  in  the  public  housing  and 
Section  8  programs.  This  rule  applies  to 
all  the  tenants  of  a  Section  236  project 
who  pay  a  less-than-market-rate  rent. 

The  program  authorized  under  section 
101  of  the  Housing  and  Urban 
Development  Act  of  1965, 12  U.S.C. 

1701s,  is  the  Rent  Supplement  program. 
Under  this  program,  HUD  makes 
payments  to  a  housing  owner  that  is  a 
private  nonprofit  entity  or  limited 
dividend  entity  and  whose  purchase  of 
the  property  is  financed  by  a  mortgage 
loan  insured  under  certain  HUD 
programs,  or  is  financed  under  a  State  or 
local  program  approved  by  HUD.  These 
payments  are  for  the  benefit  of  lower 
income  tenants  to  enable  the  owner  to 
charge  these  tenants  rents  based  on  a 
percentage  of  their  incomes,  similar  to 
the  rents  charged  in  the  public  housing 
and  Section  8  programs. 

Hypothetical  Situations 

To  highlight  operation  of  the  alien 
restrictions  under  this  proposed  rule,  a 
couple  of  hypothetical  scenarios  will  be 
discussed.  The  steps  outlined  in  these 
hypotheticals  reflect  actual 
requirements  discussed  later  in  the  rule, 
the  first  hypothetical  deals  with  an 
applicant,  while  the  second  addresses 
the  slightly  different  procedures  relating 
to  tenants.  Although  applicable  to  any  of 
the  covered  programs  under  this  rule, 
the  cases  in  point  involve  a  Section  8 
program: 

1.  Example  for  Applicant 

Step  1:  Documentation.  An  alien 
submits  an  application  for  assistance 
under  the  Section  8  New  Construction 
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program  (Part  880]  and  is  notified  by  the 
project  owner  that  the  following 
evidence  of  eligible  immigration  status 
must  be  submitted:  (1)  A  declaration 
stating  that  the  alien  is  in  an  eligible 
immigration  status  {i.e„  that  he  or  she 
falls  within  one  of  the  six  eligible 
categories  of  eligible  aliens);  (2)  an 
original  INS  document  establishing 
eligible  immigration  status;  and  (3)  a 
signed  verification  consent  form 
authorizing  the  owner  to  verify  the 
alien’s  immigration  status  with  the 
Immigration  and  Naturalization  Service 
(INS).  The  project  owner  continues  to 
process  the  applicant  for  purposes  of 
establishing  eligibility  for  assistance, 
without  regard  to  immigration  status, 
and  places  the  applicant’s  name  on  the 
waiting  list  once  income  eligibility  is 
established. 

Step  2:  Verification.  Upon  receiving 
the  alien’s  INS  document  (an  1-94),  the 
project  owner  verifies  the  applicant’s 
“A-number”  with  the  INS  through  the 
use  of  an  automated  veriHcation  system 
by  touch-tone  telephone.  The  automated 
system  is  unable  to  locate  the  alien’s 
“A-number”  in  its  data  base,  and  the 
project  owner  is  told  to  “Institute 
secondary  verification”.  This  instruction 
means  that  the  A-number  needs  to  be 
manually  checked  by  the  INS.  At  this 
point,  the  project  owner  requests  a 
secondary  (manual)  search  of  the  INS 
alien  records  by  forwarding  photocopies 
of  the  alien’s  1-94  (front  and  back), 
together  with  Form  G-845,  to  the 
designated  INS  field  office  for  review. 
The  applicant  is  not  admitted  to  the 
Second  8  program  until  secondary 
verification  establishes  that  the  alien  is 
in  an  eligible  immigration  status. 

Step  3:  Informal  hearing.  Secondary 
verification  establishes  that  the  alien  is 
not  in  an  eligible  immigration  status, 
and  the  owner  notifies  the  applicant  that 
the  applicant’s  eligibility  for  financial 
assistance  is  denied,  and  the  basis  for 
the  denial.  The  owner  also  informs  the 
applicant  that  the  applicant  may:  (1) 
Request  an  informal  hearing  within  14 
days  of  the  denial  notice;  (2)  meet  with  a 
person  designated  by  the  owner;  (3)  be 
represented  by  an  attorney  (or  anyone 
else  designated  by  the  applicant);  and 
(4)  present  evidence  of  an  INS 
determination  of  eligible  immigration 
status.  The  applicant  requests  a  hearing 
and  meets  with  the  owner’s 
representative.  Within  five  days  of  the 
hearing,  the  owner  provides  the 
applicant  with  a  written  final  decision 
stating  the  basis  for  the  decision. 

2.  Example  for  Tenant 

Step  1:  Documentation.  A  tenant 
already  residing  in  a  Section  8  project 
on  the  effective  date  of  the  final  rule  is 


notified  by  the  project  owner  of  the 
requirement  to  submit  evidence  of 
eligible  immigration  status  at  the  same 
time  that  she  is  notified  of  the  need  to 
verify  income.  The  tenant  is  neither  a 
U.S.  citizen  nor  62  years  of  age.  At  the 
regular  annual  reexamination,  the 
tenant  submits  the  following  documents: 
(1)  A  declaration  stating  that  she  is  in  an 
eligible  immigration  status;  (2)  original 
INS  documents  establishing  eligible 
immigration  status;  and  (3)  a  signed 
verification  consent  form  authorizing  the 
owner  to  verify  the  tenant’s  immigration 
status  with  the  INS. 

Step  2:  Verification.  The  owner  of  the 
section  8  project  verifies  the  tenant’s 
immigration  status  with  the  INS  in  the 
same  manner  as  discussed  for 
applicants  above. 

Step  3:  Informal  hearing.  Secondary 
verification  establishes  that  the  tenant 
(who  is  also  the  head  of  household]  is 
not  in  an  eligible  immigration  status, 
and  the  owner  notifies  that  tenant  of  the 
determination  and  that  assistance  will 
be  terminated  unless  the  tenant  requests 
an  informal  hearing  within  14  days  of 
the  termination  notice.  The  tenant 
makes  a  timely  request  and  is  given  an 
opportunity  to:  (1)  Meet  with  a  person 
designated  by  the  owner;  (2)  be 
represented  by  an  attorney  (or  anyone 
else  designated  by  the  applicant);  and 
(3)  present  evidence  of  an  INS 
determination  of  eligible  immigration 
status.  Within  five  days  of  the  hearing, 
the  owner  provides  the  tenant  with  a 
written  final  determination  that  the 
tenant  does  not  have  eligible 
immigration  status,  and  the  basis  for  the 
decision.  Assistance  is  not  terminated 
until  the  conclusion  of  the  hearing 
process  and  after  consideration  is  given 
to  the  tenant’s  eligibility  for 
discretionary  relief  (as  summarized  in 
Step  4  and  Part  IV  (I)  below),  since  she 
was  in  occupancy  receiving  assistance 
of  the  effective  date  of  the  final  rule. 

Step  4:  Preservation  of  families.  The 
project  owner  now  considers  whether 
the  tenant  qualifies  for  discretionary 
relief  under  either  the  “mixed  family”  or 
“deferral  of  termination”  provisions: 

A.  Continuation  of  assistance.  The 
owner  finds  that:  (1)  The  tenant  was 
receiving  HUD  financial  assistance  on 
the  effective  date  of  the  final  rule:  but 
that  (2)  the  family  does  not  qualify  for 
indefinate  continuation  of  assistance 
because  neither  the  head  of  household 
nor  the  spouse  has  eligible  immigration 
status.  As  a  result,  the  project  owner  is 
unable  to  permit  the  family  to  continue 
receiving  assistance  under  this  section. 

B.  Temporary  deferral  of  termination. 
The  owner  next  considers  whether 
termination  of  assistance  must  be 


deferred  for  a  period  of  six  months  to 
permit  the  “orderly  transition”  of  the 
ineligible  individual  and  family 
members  to  other  affordable  housing. 

The  family  has  demonstrated  that  it  has 
been  unable  to  find  an  appropriate  size 
unit  at  an  affordable  rent,  so  the  project 
owner  grants  the  six-month  deferral. 

Step  No.  5:  Termination  of  assistance. 
Following  the  six-month  deferral  period, 
the  owner  determines  that  the  family 
can  afford  to  pay  the  unassisted  rent  for 
the  unit.  As  a  result,  even  though 
Federal  housing  assistance  is 
terminated,  the  tenant  may  continue  to 
reside  in  the  Section  8  unit  while  paying 
an  unassisted  rent  under  a  new  or 
modified  lease  agreement. 

IV.  Organization  of  rule 

A.  General  Provisions 

In  this  proposed  rule,  as  in  the  rule 
published  on  April  1, 1986  that  never 
became  effective,  there  are  three  main 
sources  of  the  overall  requirements 
concerning  citizenship  or  eligible 
immigration  status.  For  the  Federal 
Housing  Administration’s  insured 
housing  programs  covered  by  section 
214,  this  source  is  Part  200,  Subpart  G. 
For  the  section  8  programs  and  the 
Housing  Development  Grant  program, 
this  source  is  Part  812.  For  public 
housing  and  Indian  housing  programs, 
including  homeownership  programs  and 
leased  housing  assisted  under  section 
10(c)  or  23  of  die  United  States  Housing 
Act  of  1937  as  in  effect  before  its 
amendment  by  the  Housing  and 
Community  Development  Act  of  1974, 
this  source  is  Part  912. 

Provisions  governing  the  selection  of 
applicants  and  the  procedures  for  denial 
of  assistance  are  found  both  in  the  three 
primary  parts  (Parts  200,  812  and  912) 
and  in  the  individual  program  parts. 

The  contents  of  Part  200,  Subpart  G, 
Part  812,  and  Part  912  are  nearly  the 
same.  However,  there  are  some 
differences  in  technology  to  reflect  the 
differences  in  the  parties  involved.  For 
example.  Part  200  uses  the  term  “project 
owner”  for  the  entity  responsible  for 
administering  the  restriction  on 
providing  assistance  to  individuals  with 
ineligible  immigration  status,  while  Part 
812  uses  the  term  “responsible  entity”, 
and  Part  912  uses  the  term  “PHA”. 
“Project  owner”  is  a  defined  term,  used 
to  mean  both  the  entity  that  owns  a 
housing  project  containing  the  assisted 
dwelling  unit  and — for  economy  of 
words — the  mortgagee  in  the  case  of 
section  235  mortgage.  (The 
overwhelming  majority  of  entities 
administering  the  restrictions  under  Part 
200  will  in  fact  be  project  owners,  as 
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that  term  is  commonly  understood,  since 
no  new  section  235  mortgage  insurance 
commitments  are  being  made,  and 
mortgagors  under  contracts  executed 
before  the  effective  date  of  the  final  rule 
will  not  be  reached  by  most  elements  of 
the  rule.)  The  term  “responsible  entity” 
is  used  in  the  section  8  programs 
because  in  many  cases,  such  as  in  the 
Certificate  and  Housing  Voucher 
programs,  the  entity  is  the  PHA,  while  in 
many  other  cases,  such  as  in  the  New 
Construction  or  Substantial 
Rehabilitation  programs,  the  entity  is  the 
project  owner.  In  the  case  of  programs 
covered  by  Part  912,  the  entity  is  always 
the  Public  Housing  Agency.  Similarly, 
the  terms  used  for  the  recipient  of 
financial  assistance  vary.  In  Part  200, 
the  term  used  is  “tenant"  although  it  is 
defined  to  include  section  235 
mortgagors.  In  Parts  812  and  912  the 
term  used  is  “family”.  In  each  case,  the 
term  used  refers  to  the  person 
responsible  to  the  owner  or  mortgagee 
for  use  of  the  property — the  person  who 
signs  the  lease  or  mortgage  and 
assistance  contract. 

B.  Program-Specific  Provisions 

1.  Eligibility  for  Participation 

Each  program  covered  by  this  rule  has 
at  least  one  existing  rule  provision 
concerning  eligibility  requirements  for 
financial  assistance.  These  provisions 
deal  with  such  subjects  as  the  qualifying 
income  level  for  applicants,  the  type  of 
dwelling  unit  to  be  occupied,  and  the 
responsibility  of  the  project  owner  or 
mortgagee  to  determine  the  eligibility  of 
the  applicant.  Since  section  214  of  the 
Housing  and  Community  Development 
Act  of  1980  adds  one  more  requirement 
to  the  list  of  eligibility  standards,  many 
of  these  rule  sections  are  amended  here 
to  cross-reference  the  requirements  of 
the  general  provisions  on  the  subject  of 
alien  restrictions  and  to  emphasize  the 
project  owner’s  role  in  assuring  that 
applicants  submit  the  necessary 
information  and  that  the  information  be 
properly  verified. 

For  the  Rent  Supplement  program, 

§  215.25(a]  would  be  amended  to  require 
an  owner  to  follow  the  requirements  of 
Part  200,  Subpart  G,  on  submission  and 
verification  of  information  related  to 
citizenship  and  eligibility  immigration 
status  for  purposes  of  establishing 
eligibility  for  admission.  Similar 
provisions  are  contained  at  §  235.10(c) 
for  the  section  235  homeownership 
assistance  program,  and  §§  236.70(a)(1) 
and  236.715(a)  for  the  section  236 
interest  reduction  payments  and  rental 
assistance  payments  programs.  In  the 
section  8  housing  assistance  payments 
programs,  the  responsible  entity  is 


required  to  follow  the  alien  submission 
and  verification  requirements  contained 
at  Part  812  and  this  reference  is  included 
at  the  sections  dealing  with  the  selection 
and  admission  of  assisted  tenants.  In  the 
case  of  the  section  235  homeownership 
program,  the  differences  from  the  rental 
programs  require  the  addition  of  a 
section  (§  235.13)  to  detail  the  types  of 
action  to  be  taken  by  a  mortgagee 
during  the  course  of  mortgage  servicing, 
or  at  the  time  of  conveyance  of  the 
mortgaged  property. 

The  requirement  that  all  family 
members  have  eligible  status  applies  to 
all  persons  residing  in  a  unit  who  are 
receiving  the  benefit  of  HUD  financial 
assistance.  The  United  States  Housing 
Act  of  1937  recognizes  one  type  of 
person  who  may  reside  in  an  assisted 
dwelling  unit  without  being  considered 
to  be  receiving  the  benefit  of  the 
financial  assistance.  Section  3(b)(3)  of 
that  Act  specifically  authorizes  the 
presence  in  an  assisted  household  of 
“one  or  more  persons  determined  under 
regulations  of  the  Secretary  to  be 
essential  to  (the)  care  or  well  being”  of 
an  elderly,  disabled,  or  handicapped 
individual.  The  regulations  for  most  of 
the  programs  covered  by  the  alien 
restriction  contain  a  reference  to  this 
category  of  person,  defined  as  a  “live-in- 
aide.”  The  income  of  such  person  is  not 
included  in  the  family’s  income  for 
purposes  of  determining  eligibility,  since 
the  live-in  aide  is  not  viewed  as  a 
program  beneficiary.  Similarly,  in  this 
rule  the  live-in  aide  is  not  identified  as  a 
program  participant  or  family  member 
who  must  satisfy  the  rule’s  requirements 
for  citizenship  or  eligible  immigration 
status,  and  such  a  person  is  not  covered 
by  this  rule. 

2.  Denial  of  Assistance  to  Applicants 

Under  this  proposed  rule,  the 
responsible  entity  is  required  to  deny 
assistance  to  any  applicant  who  is 
unable  to  establish  eligible  immigration 
status  in  accordance  with  the 
requirements  of  Part  200,  812  or  912  (as 
appropriate),  and  to  provide  an  informal 
hearing  following  the  denial  of 
assistance. 

In  the  Section  215  Rent  Supplement 
program  and  the  section  236  interest 
reduction  payments  program  and  related 
assistance  programs,  the  owner  is 
required  to  follow  the  provisions 
governing  denial  of  financial  assistance, 
including  the  informal  hearing 
requirements  established  at  §  200.186  (b) 
and  (c).  For  the  section  235 
homeownership  assistance  program, 
these  provisions  are  treated  separately 
at  §  235.13(e)  (1)  and  (2). 

In  the  section  8  housing  assistance 
payments  program,  the  general 


provisions  governing  denial  of 
assistance  to  applicants  (including  the 
informal  hearing  requirements)  are 
located  at  §  812.9  with  specific  cross 
references  found  in  the  individual 
section  8  programs  regulations.  In  the 
Housing  Development  Grants  program, 
the  reference  to  denial  of  assistance  is 
found  at  §  850.151(c). 

For  the  section  8  programs 
administered  by  a  PHA  (i.e..  Certificate, 
Housing  Voucher  and  Moderate 
Rehabilitation),  the  Department  will 
provide  the  informal  hearing  in 
accordance  with  the  existing  hearing 
procedures  at  §  882.216.  This  provision 
is  proposed  to  be  amended  to  provide 
that  where  denial  of  assistance  is  based 
upon  a  failure  to  establish  citizenship  or 
eligible  immigration  status,  an  applicant 
will  have  an  opportunity  to  present 
evidence  of  citizenship  (if  required),  or 
of  an  INS  determination  of  eligible 
immigration  status.  In  addition  to  the 
informal  hearing  procedure  under 
§  882.216,  the  general  denial  of 
assistance  provisions  under  §  812.9 
would  also  apply. 

General  provisions  relating  to  denial 
of  assistance  to  applicants  for  public 
housing  are  located  at  §  912.9.  The 
applicable  informal  hearing 
requirements  are  located  at  §  960.207. 
Although  Part  960  doe  snot  generally 
apply  to  the  Section  23  housing 
assistance  payments  program,  the 
Turnkey  III  Homeownership  program 
and  the  Indian  housing  program, 
administered  under  Parts  900, 904,  and 
905,  respectively,  the  hearing 
requirements  of  Part  960  are  made 
applicable  in  this  rule  with  respect  to 
denial  of  assistance  based  on  the  failure 
to  demonstrate  citizenship  or  eligible 
immigration  status.  (See  the  cross 
references  located  at  §  900.202(d)(3), 

§  94.144(g)(2),  and  §  905.302(c).) 

3.  Termination  of  Assistance/Eviction 

a.  Termination  of  Assistance.  The 
responsible  entity  is  required  to  provide 
an  informal  hearing  to  any  tenant  who  is 
unable  to  establish  citizenship  or 
eligible  immigration  status  (as  verified 
by  the  INS).  If,  following  the  informal 
hearing,  the  tenant  is  determined  not  to 
be  in  an  eligible  immigration  status, 
financial  assistance  must  be  terminated 
in  accordance  with  requirements  of  the 
lease  or  with  HUD  requirements. 

The  reference  to  termination  of 
assistance  based  upon  a  failure  to 
establish  citizenship  or  eligible 
immigration  status  is  located  at 
§  215.55(c)  for  the  rent  supplement 
program,  and  at  §  236.80(c)  for  the 
Section  236  interest  reduction  paymens 
and  rental  assistance  payments 


41042 


Federal  Register  /  Vol.  53,  No.  202  /  Wednesday,  October  19,  1988  /  Proposed  Rules 


programs.  In  each  of  these  programs,  the 
owner  is  required  to  follow  the 
termination  of  assistance  provisions, 
including  the  informal  hearing 
requirements,  established  at 
§  200.186(d).  For  the  Section  235 
homeownership  program,  these 
provisions  are  treated  separately  at 
§  235.13(f)  of  the  proposed  rule. 

The  Section  8  housing  assistance 
payments  programs  treat  the 
termination  of  assistance  to  tenants  in 
the  same  manner  as  the  denial  of 
assistance  to  applicants.  The  general 
provisions  relating  to  termination  of 
assistance  are  located  at  §  812.9(d),  with 
cross  references  contained  in  each  of 
the  individual  program  parts.  These 
cross  references  are  located  at 
§  880.607(c)(4)  (new  construction): 

§  881.607(c)(4)  (substantial 
rehabilitation);  §  883.704(c)(3)  and 
§  883.704(c)(4)  (State  housing  agencies); 

§  884.216  (new  construction  set-aside): 
and  §§  886.128  and  886.328  (special 
allocations).  In  the  Housing 
Development  Grants  program, 
termination  of  assistance  is  referenced 
at  §  850.151(11(3). 

In  the  Section  8  program  administered 
by  a  PHA  (Certificate,  Housing  voucher, 
and  Moderate  Rehabilitation),  the 
informal  hearing  requirements  of 
§  882.216(b)(6)  are  applicable,  in 
conjunction  with  the  general  termination 
of  assistance  provisions  at  §  812.9. 

It  shouild  be  noted  that  under  the 
Housing  Voucher  program,  the  current 
reference  to  the  informal  hearing  under 
§  882.216  is  contained  at  Section  (T)  of 
the  Notice  of  Fund  Availability  (NOFA) 
published  on  March  23, 1988.  However, 
since  the  Department  expects  to  codify 
the  program  requirements  for  the  House 
Voucher  program,  the  informal  hearing 
procedures  will  then  be  contained  at 
§  887.405  of  the  final  rule.  This  section 
will  contain  the  hearing  procedures  for 
both  denial  and  termination  of 
assistance.  Necessary  amendments  will 
be  made  to  §  887.405  to  reference  the 
ability  of  an  applicant  or  family  to 
obtain  a  hearing  to  establish  citizenship 
or  eligible  immigration  status. 

General  provisions  relating  to 
termination  of  assistance  in  public 
housing  are  located  at  §  912.9.  The 
informal  hearing  is  provided  in 
accordance  with  the  requirements  of 
Part  966.  Although  Part  966  generally 
does  not  apply  to  the  Section  23  housing 
assistance  payments  program  (Part  900), 
the  Turnkey  III  homeownership  program 
(Part  904),  or  Indian  housing  (Part  905), 
the  hearing  requirements  of  Part  966  are 
made  applicable  under  this  rule  to 
termination  of  assistance  based  on  the 
failure  to  establish  citizenship  or  eligible 
immigration  status.  For  homebuyer 


agreements  under  Parts904  and  905, 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status  would  result  in 
termination  of  the  homebuyer  agreement 
and  conversion  to  rental  status. 

b.  Eviction.  One  method  of 
terminating  assistance  under  the 
proposed  rule  is  by  evicting  the  tenant. 
The  appropriate  program  parts  have 
been  amended  to  provide  that  failure  of 
a  tenant  to  supply,  and  to  receive 
necessary  veriHcation  of,  reqired 
evidence  of  citizenship  or  eligible 
immigration  status  constitutes  material 
noncompliance  with  the  lease 
agreement,  and  thus  may  serve  as  a 
basis  for  eviction. 

The  general  provision  on  eviction 
under  the  Section  8  programs  (other  than 
Certificate,  Housing  Voucher,  and 
Moderate  Rehabilitation),  is  located  at 
§  812.9(d)(6).  Individual  program  part 
references  are  located  at 
§§  880.607(b)(3),  §§  881.607(b)(3),  and 
§§  883.708(b)(3).  In  the  Section  8 
program  on  special  allocations  (Part 
886),  §  886.328  was  recently  amended  in 
a  separate  rulemaking  to  provide  that 
the  eviction  procedures  of  Part  247  are 
to  govern  evictions  under  Part  886.  This 
proposed  rule  would  necessitate  that  the 
requirements  of  both  Parts  247  and  812 
apply  to  an  eviction  based  upon  a 
tenant’s  failure  to  supply,  and  receive 
necessary  verification  of,  evidence  of 
citizenship  or  eligible  immigration 
status. 

In  the  rent  supplement  program  and 
the  Section  236  interest  reduction 
payments  and  rental  assistance 
payments  program,  the  provisions 
regarding  evictin  are  located  at 
§§  200.186(d)(6)  and  247.3(c).  In  the 
public  housing  program,  eviction  is  the 
only  method  of  terminating  an  assisted 
tenancy,  and  the  applicable  procedurs 
are  found  in  24  CFR  Part  966. 

4.  Reexamination  of  Income  and  Family 
Composition 

Provisins  concerning  regular  and 
interim  reexaminations  of  imcome  and 
family  composition  are  found  in  the 
parts  governing  all  the  programs 
covered  by  this  rule:  §  215.55  for  the  rent 
supplement  program;  §  235.350  for  the 
Section  235  homeownership  assistance 
program;  §236.80  for  the  Section  236 
interest  reduction  payments  and  rental 
assistance  payments  programs; 
§§813.109,  880.603(c).  881.603(c).  882.212, 
883.704(c),  884.218,  886.124,  and  886.324 
for  the  Section  8  housing  assistance 
payments  programs;  §  850.151(f)  for  the 
housing  development  grant  program; 
§904.107(j)  for  the  Turnkey  III 
homeownership  program,  §  905.304(c)  for 
Indian  housing,  and  §§913.109  and 


960.209  for  the  public  housing  rental 
program. 

All  of  these  sections  are  amended  to 
clarify  that  reexaminations  of  family 
income  and  composition  must  include 
submission  of  information  concerning 
eligible  status  in  accordance  with  the 
general  provisions  on  citizenship  and 
alien  status  found  in  Part  200,  Subpart 
G,  Part  812,  or  Part  912,  whichever  is 
applicable. 

5.  Management  Responsibilities 

The  Section  8  program  regulations 
contain  requirements  concerning  the 
management  responsibilities  of  project 
owners  and  PH  As.  These  provisions 
would  be  amended  to  require  that  the 
owners  of  PHAs  determine  eligibility  in 
accordance  with  Parts  812  and  813, 
which  will  mandate  submission  of 
required  evidence,  and  necessary 
verhcation,  as  well  as  collection  and 
verification  of  income  information!. 

6.  Family  Obligations 

The  Section  8  program  regulations 
also  contain  requirements  concerning 
family  responsibilities,  including  the 
obligation  to  submit  information 
concerning  family  income  and 
composition  in  a  timely  fashion,  as  a 
condition  fo  the  lease  or  as  an  overall 
program  requirement  (see 
§§  880.607(b)(3).  881.607(b)(3). 
882.118(a)(1).  883.708(b)(3),  886.124(c). 
and  886,328(b)(3)).  A  reference  to 
information  concerning  citizenship  or 
eligible  immigration  status  is  proposed 
to  be  added  to  these  sections. 

V.  Basic  Requirements  of  the  Rule 

A.  Eligibility 

Each  of  the  three  general  parts  dealing 
with  the  issue  of  alien  eligibility  (200, 
812,  and  912)  states  the  general 
proposition:  All  United  States  citizens 
and  nationals  are  eligible  for  financial 
assistance  under  the  covered  programs, 
and  several  categories  of  aliens  are 
eligible: 

— Persons  admitted  as  permanent 
residents: 

— Persons  deemed  lawfully  admitted 
for  permanent  residence  as  an  exercise 
of  discretion  by  the  Attorney  General 
based  on  their  residence  since  1972; 

— Refugees  or  asylees; 

— Persons  lawfully  present  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  in  the  public  interest; 

— Persons  lawfully  present  as  a  result 
of  withholding  of  deportation  by  the 
Attorney  General  in  recognition  of  a 
threat  to  life  or  freedom;  and 
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— Persons  lawfully  admitted  for 
temporary  or  permanent  residence  on 
the  basis  of  residence  since  1982. 

Documents  must  be  submitted  for 
veriHcation  that  an  alien  is  in  one  of 
these  eligible  categories,  and  the  rule 
lists  the  documents  that  are  acceptable. 
Among  those  listed  is  a  general  category 
of  “other  documents  specified  by  HUD 
in  a  document  published  in  the  Federal 
Register.”  This  last  category  is  included 
because  INS  forms  and  other  types  of 
documentation  may  change  from  time  to 
time,  and  the  Department  may  need  to 
update  the  types  of  acceptable 
documents. 

B.  Triggering  Events 
1.  General 

Each  member  of  a  family  (including 
children)  must  demonstrate  eligible 
status  at  admission  to  any  of  the 
covered  programs  and  periodically,  at 
income  reexaminations.  When  a  tenant 
changes  from  one  assisted  program  to 
another  or  from  an  unassisted  unit  in  a 
housing  project  to  an  assisted  unit, 
information  will  be  requested 
concerning  eligible  status.  In  the  rental 
programs,  applicants  will  be  requested 
to  submit  information  concerning 
eligible  status  along  with  information 
concerning  income  and  other  matters 
relevant  to  tenant  selection.  When  the 
other  information  concerning  eligibility 
for  the  program  is  verified,  the  alien 
status  information  also  will  be  verified, 
in  accordance  with  procedures 
described  in  this  rule.  In  the  Section  235 
homeownership  program,  when  a 
homeowner  sells  the  property,  the 
purchaser  must  submit  evidence  of 
eligible  status  in  order  to  receive  the 
benefit  of  assistance  payments. 

Similarly,  in  the  public  and  Indian 
housing  homeownership  programs,  new 
homebuyers  will  be  required  to 
demonstrate  eligible  status  when  they 
seek  to  buy  a  unit  in  the  program. 

There  are  existing  requirements  for 
income  reexaminations  at  least  annually 
in  each  of  these  programs.  In  addition, 
most  of  the  programs  provide  for  interim 
reexaminations  when  income  or  family 
circumstances  change.  This  rule  is  not 
intended  to  affect  the  usual  schedule  for 
income  reexaminations.  At  the  first 
annual  reexamination  after  the  effective 
date  of  the  final  rule,  each  family  would 
be  required  to  demonstrate  eligible 
status  of  all  family  members.  Thereafter, 
information  concerning  eligible 
immigration  status  must  be  provided  at 
each  annual  reexamination,  but  citizens 
and  nationals  need  not  resubmit 
information  on  their  status.  At  each 
subsequent  interim  reexamination  of 
income  and  family  composition  that 


involves  a  change  in  family  composition, 
information  concerning  the  eligible 
status  of  new  family  members  would  be 
required. 

Although  a  tenant  need  not 
demonstrate  at  the  reexamination  that 
family  income  continues  to  remain 
below  the  limit  used  to  determine  initial 
eligibility,  the  tenant  must  demonstrate 
at  each  reexamination  continuing 
eligibility  with  respect  to  immigration 
status,  with  the  exception  of:  (1) 

Citizens;  (2)  aliens  who  were  at  least  62 
years  of  age  and  receiving  assistance  on 
the  “date  of  enactment"  of  the  1987  Act; 
and  (3)  individuals  in  occupancy  on  the 
“date  of  enactment”  who  are  permitted 
continuous  assistance  as  a  member  of  a 
mixed  family  or  whose  termination  of 
assistance  is  temporarily  deferred. 

The  reason  for  requiring  submission  of 
information  concerning  eligible  status 
by  abens  on  an  ongoing  basis,  while  not 
requiring  it  for  citizens  and  nationals,  is 
that  status  as  a  citizen  or  national  is 
seldom  lost,  but  the  legal  status  of  an 
alien  may  change  from  time  to  time. 
Examples  of  possible  changes  in  alien 
status,  other  than  determinations  that 
the  previous  status  was  obtained  as  a 
result  of  fraud,  are  a  favorable  change  in 
political  conditions  in  a  coimtry  from 
which  the  United  States  has  accepted 
refugees,  or  the  change  in  status  of  an 
alien  who  becomes  a  lawful  temporary 
resident  under  the  changes  enacted  in 
IRCA,  but  fails  to  qualify  for  permanent 
residency  at  the  expiration  of  the  30- 
month  period  of  lawful  temporary 
residency. 

Although  the  final  determination  of 
eligible  status  will  not  be  required  until 
the  prospective  date  of  admission  to  an 
assisted  unit  or  the  effective  date  of  the 
income  reexamination,  information 
concerning  eligible  status  will  be 
requested  from  an  applicant  or  tenant 
sufficiently  in  advance  of  the  admission 
date  or  reexamination  effective  date  to 
permit  verification  of  the  information 
and  observation  of  the  procedural 
requirements  of  this  regulation. 

2.  Transition 

The  previous  final  rule  provided  for 
an  initial  implementation  period  during 
which  initial  steps  were  to  be  taken  to 
notify  current  participants  of  the 
impending  requirements  and  no 
applicants  were  to  be  admitted  until 
they  had  satisfed  the  new 
documentation  requirements.  The 
documentation  requirements  were  not  to 
be  enforced  against  current  participants 
unitl  the  first  regular  reexamination 
after  the  expiration  of  the  initial 
implementation  period,  which  was  to 
start  running  on  the  effective  date  of  the 
rule  and  expire  90  days  thereafter.  The 


effective  date  was  to  be  a  date  by  which 
HUD  would  be  able  to  develop,  publish 
and  distribute  instructions  and 
supporting  materials  to  implement  the 
regulation. 

One  of  the  reasons  for  that  initial 
implementation  period  was  to  delay  the 
time  when  current  participants  would  be 
required  to  document  their  status  or 
have  their  assistance  terminated.  The 
statute  did  not  contain  any  provision  for 
leniency  in  the  termination  of  assistance 
at  that  time,  and  the  initial 
implementatioin  period  served  that 
purpose. 

This  proposed  rule  does  not  contain 
such  an  initial  implementation  period. 
However,  it  does  contemplate 
publication  of  a  hnal  rule  with  an 
effective  date  that  is  sufficiently  delayed 
from  the  rule’s  publication  date  to 
permit  development  and  dissemination 
of  necessary  impementing  materials. 
Thereafter,  lenient  treatment  to  current 
participants  who  are  not  eligible  under 
the  rule  will  be  governed  by  the 
statutory  provisions  for  continuation  of 
assistance  to  individuals  in  “mixed 
families”  and  by  the  temporary  deferral 
of  termination  of  assistance  to 
individuals  where  it  is  necessary  to 
permit  the  transition  to  other  affordable 
housing. 

C.  "^Date  of  Enactment” 

As  discussed  in  section  IV  (I)  of  this 
preamble,  section  214(c)(1),  which  was 
added  by  the  1987  Act,  confers 
discretion  to  continue  assistance  or 
deter  termination  of  assistance  on 
behalf  of  an  individual  for  whom 
assistance  would  otherwise  be 
terminated  if  that  person  was  “receiving 
such  assistance  on  the  date  of  the 
enactment  of  the  Housing  and 
Community  Development  Act  of  1987,” 
The  term  “date  of  enactment”  is  also 
found  in  section  214(d)  in  the  description 
of  the  elderly  persons  who  need  not 
provide  documentation  of  their 
immigration  status.  The  statute  exempts 
from  such  documentation  any  individual 
who  is  “62  years  of  age  or  older,  and  is 
receiving  Hnancial  assistance  on  the 
date  of  the  enactment  of  the  Housing 
and  Community  Development  Act  of 
1987”. 

Section  214  prohibits  the  Secretary 
from  providing  financial  assistance  on 
behalf  of  certain  ineligible  persons,  but 
its  provisions  are  too  complex  to  be  self- 
implementing  as  of  the  enactment  date 
(February  5, 1988).  Thus,  its  restrictions 
will  not  be  felt  until  a  final  alien  rule 
becomes  effective.  The  general 
Congressional  intent  of  section  214(c)(1) 
was  to  protect  “the  sanctity  of  the 
family.”  (See  remarks  of  Sen.  William 
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Armstrong,  133  Cong.  Rec.  S18615, 
December  21, 1987.)  To  honor  this  intent, 
the  Department  believes  it  necessary  to 
implement  the  new  protective  provisions 
at  the  same  time  that  section  214’s 
restrictions  will  become  effective.  To  do 
otherwise,  would  be  to  thwart  Congress’ 
pro-family  intent  by  prematurely 
triggering  the  statute’s  protections  and 
rendering  them  meaningless  for  families 
admitted  after  the  enactment  date  but 
before  a  final  rule  effectively  applies 
section  214’s  restrictions. 

In  other  words,  since  the  exact  effect 
on  persons  applying  for  or  participating 
in  the  covered  HUD  programs  will  not 
be  known  until  publication  of  the  final 
rule,  the  Secretary  is  interpreting  the 
statutory  language  to  permit  lenient 
treatment  to  persons  receiving 
assistance  on  the  effective  date  of  the 
final  rule,  when  all  parties  affected  will 
have  notice  of  the  methods  HUD  has 
chosen  for  implementing  the  statutory 
restrictions,  rather  than  on  the  precise 
date  of  enactment  of  the  1987  Act.  To 
limit  lenient  treatment  to  persons 
receiving  assistance  on  the  precise  date 
of  enactment  would  anomolously  create 
a  category  of  persons  (admitted  between 
February  5, 1988  and  the  final  rule’s 
effective  date)  who  would  be  denied  the 
new  statutory  protections  simply 
because  of  the  necessary  lag  time 
associated  with  promulgation  of  a  final 
rule. 

D.  Submission  of  Evidence 

The  Immigration  Reform  and  Control 
Act  of  1986  (IRCA)  (Pub.  L.  99-603, 
approved  November  6, 1986)  amended 
section  214  of  the  Housing  and 
Community  Development  Act  of  1980  by 
providing  a  procedure  for  the 
submission  and  verification  of  evidence 
of  citizenship  or  eligible  immigration 
status. 

The  proposed  rule  includes  a 
definition  of  the  term  “evidence  of 
citizenship  or  eligible  immigration 
status”  at  §§  200.181,  812.2  and  912.2. 
The  term  refers  to  the  documents  that 
must  be  submitted  by  any  individual 
who  is,  or  will  be,  occupying  an  assisted 
dwelling  unit.  For  U.S.  citizens,  the 
evidence  consists  of  the  signed 
declaration  of  U.S.  citizenship 
(§§  200.183(a),  812.6(a)  or  912.6(a)),  and 
a  signed  verification  consent  form. 

Where  the  responsible  entity  has  a 
reasonable  basis  for  suspecting  that  the 
declaration  of  U.S.  citizenship  is 
fraudulent,  documentation  of  citizenship 
must  be  submitted,  such  as  a  birth 
certificate  or  a  U.S.  passport.  If  the 
documentation  is  insufficient  to 
establish  citizenship,  HUD  assistance 
will  be  denied  or  terminated  in 
accordance  with  prescribed  procedures. 


For  aliens,  the  evidence  that  must  be 
submitted  includes  a  signed  declaration 
of  eligible  immigration  status,  a  signed 
verification  consent  form,  and  the  INS 
documents  described  in  §  §  200.183,  812.7 
and  912.7. 

Individuals  who  claim  that  they  were 
62  years  of  age  or  older  and  receiving 
HUD  financial  assistance  on  the 
effective  date  of  the  final  rule  must 
submit  a  declaration  to  that  effect, 
together  with  a  signed  verification 
consent  form.  Such  individuals  would 
not  be  required  under  this  proposed  rule 
to  allege  or  document  citizenship  or 
eligible  immigration  status. 

Applicants  would  be  notified  of  the 
requirement  to  submit  evidence  of 
citizenship  or  eligible  immigration  status 
at  the  time  an  application  for  financial 
assistance  is  submitted.  Tenants  would 
be  notified  of  this  requirement  at  the 
time  the  responsible  entity  notifies  the 
tenant  of  the  need  to  verify  income. 
Applicants  whose  names  are  on  a 
waiting  list  on  the  effective  date  of  the 
final  rule  would  be  separately  notified 
of  the  requirement  to  submit  evidence  of 
citizenship  or  eligible  immigration 
status. 

Evidence  of  citizenship  or  eligible 
immigration  status  also  must  be 
submitted  at  interim  reexaminations 
whenever  a  tenant  requests  the 
responsible  entity’s  approval  of 
occupancy  of  the  assisted  dwelling  unit 
by  an  additional  person,  other  than  a 
child  bom  to  the  family.  Failure  to 
submit  required  evidence  of  citizenship 
or  eligible  immigration  status  would 
result  in  denial  or  termination  of 
financial  assistance,  in  accordance  with 
the  procedural  requirements  of  the  rule. 

1.  Declaration  of  Citizenship  or  Eligible 
Immigration  Status 

As  a  condition  to  the  receipt  of 
financial  assistance,  IRCA  generally 
requires  that  every  individual  submit  a 
written  declaration  indicating  whether 
the  individual  is  a  U.S.  citizen  or 
otherwise  is  in  an  eligible  immigration 
status.  This  declaration  is  submitted 
under  penalty  of  perjury.  In  the  case  of  a 
child,  the  written  declaration  must  be 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  This 
requirement  is  set  out  in  §§  2(X).183(a), 
812.6(a),  and  912.6(a)  of  the  proposed 
rule.  Individuals  who  declare 
themselves  to  be  in  an  eligible 
immigration  status  are  required  to 
submit  alien  registration  documents,  as 
specified  in  §§  200.184,  812.7  and  912.7. 

2.  Verfication  Consent  Form 
Applicants  and  tenants  must  submit  a 

signed  “verification  consent  form”, 


consenting  to  certain  uses  of  the 
information  they  submit.  The  form  will 
also  notify  applicants  and  tenants  of  the 
possible  uses  of  alien  status  information 
and  the  potential  effects  of  disclosure. 

Under  the  verfication  consent  form, 
applicants  and  tenants  will  authorize 
the  responsible  entity  to  release 
submitted  evidence  to  HUD.  The 
responsible  entity  does  not  have  to 
examine  prospective  uses  by  HUD  of 
evidence  submitted  by  the  applicant  or 
tenant,  or  to  determine  whether  the 
HUD  officials  to  whom  the  information 
is  released  are  directly  connected  to  the 
administration  of  the  particular 
assistance  program. 

The  verification  consent  form  also 
will  permit  the  responsible  entity  to 
release  information  to  a  Federal,  State, 
or  local  government  agency  to:  (1)  Verify 
eligible  immigration  status;  (2)  enforce 
restrictions  on  availability  of  financial 
assistance  because  of  such  status;  and 
(3)  investigate  or  prosecute  fraud  in 
connection  with  any  Federal  housing 
assistance  program,  as  permitted  under 
any  applicable  State  or  local  laws 
concerning  the  protection  of  personal 
privacy. 

Applicants  and  tenants  will  also 
authorize  HUD  under  the  verification 
consent  form  to  release  information  on 
alien  status  to  Federal,  State  or  local 
government  agencies  for  the  purposes 
cited  above.  Where  these  agencies 
require  information  from  HUD  for  the 
investigation  or  prosecution  of  fraud, 
HUD  may  release  information  in 
accordance  with  the  requirements  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  In 
signing  the  verification  consent  form, 
applicants  and  tenants  should 
understand  that  information  submitted 
to  the  responsible  entity  may  be 
released  to  HUD,  and  may  be  released 
by  HUD  for  legitimate  purposes 
connected  with  the  mission  of  the 
Department. 

However,  the  rule  does  not  seek  to 
regulate  the  further  use  of  the 
information  by  the  entity  receiving  the 
information,  or  to  control  any  further 
release  or  transmission  of  the 
information.  The  applicant  or  tenant  will 
be  notified  specifically  that  information 
released  by  HUD  to  the  INS  in 
connection  with  verifying  immigration 
status  may  be  used  by  the  INS  to 
institute  deportation  proceedings. 

The  verification  consent  form  will 
include  an  authorization  by  the 
applicant  or  tenant  that  authorizes  other 
Federal,  State  or  local  agencies  to 
release  information  to  HUD  or  to  the 
responsible  entity.  The  form  will  provide 
that  a  governmental  agency  may  release 
any  information  which  HUD  or  the 
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responsible  entity  “determines  to  be 
necessary”  for  verification  of  eligible 
immigration  status,  or  for  the 
enforcement  of  the  restrictions  on  the 
availability  of  financial  assistance 
because  of  such  status.  The  regulatory 
language  governing  the  applicant’s  or 
tenant’s  consent  to  release  of 
information  bearing  on  enforcement  of 
Section  214  is  similar  to  existing 
regulatory  language  concerning  a 
family’s  consent  to  release  of 
information  bearing  on  determinations 
of  family  eligibility  or  rent. 

3.  Documentation  of  Eligible 
Immigration  Status 

The  affirmative  obligation  to  submit 
documentation  of  eligible  immigration 
status  is  contained  in  the  IRCA  and  1987 
Housing  Act  amendments  to  Section  214. 
These  amendments  provide  that: 

If  such  an  individual  is  not  a  citizen  or 
national  of  the  United  States,  is  not  62  years 
of  age  or  older,  and  is  receiving  financial 
assistance  on  the  date  of  the  enactment  of  the 
Housing  and  Community  Development  Act  of 
1987,  there  must  be  presented  *  *  * 
reasonable  evidence  indicating  a  satisfactory 
immigration  status. 

The  Department  interprets  this 
language  to  require  that  applicants  and 
tenants  who  are  neither  citizens  nor 
elderly  individuals  already  receiving 
assistance,  but  declare  in  writing  that 
they  are  in  an  eligible  immigration 
status,  must  provide  INS  documents  to 
verify  such  status  [as  described  at 
§§  200.184,  812.7  and  912.7). 

Individuals  who  declare  in  writing 
that  on  the  effective  date  of  the  final 
rule  they  were  62  years  of  age  or  older 
and  receiving  HUD  financial  assistance 
must  submit  proof  of  age,  but  are  neither 
required  to  declare  nor  to  document 
citizenship  or  eligible  immigration 
status.  Proof  of  age  must  be  established 
in  accordance  with  existing  program 
requirements. 

Submission  of  evidence  that  an 
occupant  is  a  citizen  or  that,  as  of  the 
effective  date  of  the  final  rule,  the 
occupant  was  62  years  of  age  or  older 
and  receiving  HUD  financial  assistance, 
is  required  only  once  during 
continuously  assisted  occupancy. 

In  general,  individuals  who  declare  in 
writing  that  they  are  U.S.  citizens  would 
not  be  required  to  submit  documentation 
of  citizenship.  Documentation  of 
citizenship  may  be  requested  if  the 
responsible  entity  has  reason  to  suspect 
that  the  declaration  of  citizenship 
submitted  by  the  applicant  or  tenant  is 
fraudulent. 

Under  this  proposed  rule,  a 
responsible  entity  has  “reason  to 
suspect”  that  evidence  submitted  is 
fraudulent  if,  in  the  course  of  verifying 


the  individual’s  eligibility  for  financial 
assistance  or  program  participation, 
conflicting  or  inconsistent  information 
regarding  the  identity  or  claimed 
citizenship  of  the  individual  is 
discovered.  This  information  could 
include  differing  social  security  numbers 
or  information  received  through  credit 
checks  (in  the  course  of  income 
verification)  that  reveal  a  different 
status  finm  that  claimed  on  the 
declaration. 

Alternatively,  the  responsible  entity 
would  have  “reason  to  suspect” 
fraudulent  information  if  it  is  informed 
that  the  individual’s  claimed  citizenship 
status  is  fraudulent.  However,  a 
responsible  entity  may  not  request 
documentation  of  citizenship  unless  the 
information  received  is  corroborated  by 
evidence,  such  as  copies  of  INS 
documents  or  deportation  orders,  or 
records  establishing  foreign  citizenship. 

In  no  event  may  a  responsible  entity 
request  documentation  of  citizenship 
based  upon  an  applicant’s  or  tenant’s 
personal  appearance  or  traits,  or 
because  of  unsubstantiated  allegations 
that  the  individual  is  not  a  U.S.  citizen. 

4.  Program  Rules  for  Documenting 
Eligibility:  Terminology 

The  rule  uses  the  existing  vocabulary 
of  the  applicable  programs  to  designate 
the  entity  for  whom  assistance  is  paid, 
and  who  must  comply  with  program 
rules:  “applicant”  and  “tenant”  in  Part 
200  for  the  Section  236  and  rent 
supplement  rental  programs  (and  for 
Section  235  homeownership)  “applicant” 
and  “mortgagor”  in  Part  235  for  Section 
235  assisted  homebuyers,  “applicant” 
and  “Family”  in  Parts  812  and  912  for 
Section  8  and  public  housing  programs. 

In  each  program,  the  party  that 
determines  whether  a  family  is 
otherwise  eligible  for  assistance  also 
administers  the  restrictions  on  alien 
eligibility.  Evidence  of  citizenship  or 
eligible  immigration  status  would  be 
submitted  by  the  family  to  this  party; 

— ^For  financial  assistance  in  the  form 
of  rent  supplement  payments,  or  in  the 
form  of  Section  236  interest  reduction 
payments  or  rental  assistance  payments, 
the  required  evidence  would  be 
submitted  to  the  owner  of  the  assisted 
housing. 

— Similarly,  for  project-based  section 
8  (other  than  Section  8  Moderate 
Rehab),  the  evidence  would  be 
submitted  to  the  Section  8  owner. 

— In  the  public  bousing  program,  the 
Section  8  Certificate  and  Housing 
Voucher  programs,  and  the  Section  8 
Moderate  Rehabilitation  program,  the 
PHA  determines  eligibility  for 
assistance.  Evidence  of  citizenship  or 
eligible  immigration  status  therefore 


would  be  submitted  by  the  family  to  the 
PHA. 

— In  the  Section  235  program,  the 
evidence  would  be  submitted  by  the 
applicant  or  mortgagor  to  the  mortgagee. 

The  term  “responsible  entity”  is  used 
in  this  proposed  rule  for  precision  in 
designating  the  entity  responsible  for 
administering  the  restrictions  on 
providing  assistance  to  ineligible  aliens 
in  the  different  Section  8  programs.  For 
ease  of  exposition,  the  term  “responsible 
entity”  is  used  more  broadly  in  this 
Preamble  to  refer  to  the  entity  that 
administers  the  section  214  restrictions 
in  any  of  the  covered  programs. 

E.  Verification  of  Documents 

Section  121  of  IRCA  provides  for  the 
establishment  and  implementation  of  a 
system  to  verify  the  status  of  aliens 
applying  for  federally  funded 
entitlements.  One  aspect  of  that  system 
is  the  Systematic  Alien  Verification  for 
Entitlements  (SAVE)  program  designed 
to  prevent  ineligible  aliens  from 
receiving  federally  subsidized  benefits. 

1.  Primary  Verification 

Under  the  SAVE  system,  initial 
verification  of  eligibility  is  established 
by  automated  access  to  the  Alien  Status 
Verification  Index  (ASVI),  a  data  base 
maintained  by  the  INS  that  contains 
information  on  over  22  million  aliens. 
There  are  a  number  of  different  methods 
for  accessing  ASVI,  which  might  include 
any  of  the  following: 

— User’s  computer  system  to  ASVI 
data  base  via  dedicated 
telecommunication  line  (CRT  display). 

— User’s  “personal  computer”  with 
modem  to  ASVI  data  base  (CRT 
display). 

— “Point-of-sale”  equipment  to  ASVI 
data  base  (LED  or  LCD  display).  (Point- 
of-sale  machines  are  key-pad  terminals 
with  digital  response  displays  that  use 
standard  telephone  lines  and  require 
cards  with  magnetic  information  strips 
to  access  the  data  base). 

— ^Touch-tone  telephone  access  to 
ASVI  data  base.  (Computerized  voice 
data  response). 

— Magnetic  tape  match  against  ASVI 
data  base.  (Magnetic  tape  response  or 
paper  print-out  of  results). 

HUD  is  participating  in  the  SAVE 
system  for  purposes  of  verifying  the 
eligibility  of  applicants  and  tenants  to 
receive  housing  assistance  in 
accordance  with  the  procedures 
established  at  §§  200.185,  812.8,  and 
912.8.  Based  upon  its  particular  needs, 
the  responsible  entity  will  determine  the 
specific  method  for  accessing  the  ASVI 
database.  Subject  to  the  availability  of 
funds,  the  Department  expects  that  the 
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costs  associated  with  verifying  eligible 
immigration  status  through  the  SAVE 
system  will  be  billed  to,  and  paid  by,  the 
Department. 

All  applicants  and  tenants  who  are 
required  to  submit  evidence  of  eligible 
immigration  status  would  have  to 
submit  original  INS  documents  to  the 
responsible  entity.  Until  verification  of 
immigration  status  is  received,  the 
responsible  entity  would  continue  the 
normal  procedure  for  processing  an 
applicant  to  establish  eligibility  for 
financial  assistance,  if  the  applicant 
otherwise  qualifies  for  such  assistance. 

In  most  instances,  the  evidence 
submitted  will  contain  an  Alien 
Registration  Number,  commonly 
referred  to  as  an  “A-number”.  The 
responsible  entity  will  use  the  A-number 
to  verify  the  individual’s  eligibility 
through  the  ASVI  data  base. 

Verification  is  instituted  by  comparing 
the  data  on  the  original  INS  document  to 
the  corresponding  ASVI  fields.  The 
biographical  data  and  status  information 
the  ASVI  must  correspond  to  the  data 
on  the  documentation.  If  the  responsible 
entity  determines  that  material 
discrepancies  exist,  it  should  initiate  a 
secondary  verification,  as  discussed 
below. 

Some  forms  of  acceptable  INS 
documents  do  not  contain  a  photograph 
of  the  individual.  When  such 
documentation  is  presented,  the  project 
owner  or  responsible  entity  should 
request  another  identity  document,  such 
as  a  driver’s  license  or  employment  I.D., 
that  has  a  photogranh  to  verify  the 
identity  of  the  alien. 

If  the  primary  verification  system 
indicates  that  the  applicant  or  tenant 
has  eligible  status,  financial  assistance 
may  not  be  denied  or  terminated  on  the 
basis  of  immigration  status. 

2.  Secondary  Verification 

A.  Procedures.  Secondary  verification 
constitutes  an  appeal  of  the  primary 
verification  determination  and  is 
accomplished  by  sending  photocopies  of 
original  immigration  documents, 
attached  to  Document  Verification 
Request  Form  G-645,  to  a  designated 
INS  field  office  for  review.  This 
procedure  should  be  instituted 
whenever: 

— Primary  verification  is  either 
unavailable  to,  or  not  feasible  for  use 
by,  the  responsible  entity; 

— Primary  verification  instructs  the 
responsible  entity  to  institute  secondary 
verification: 

— Primary  verification  is  unable  to 
verify  the  immigration  status  of  the 
applicant  or  tenant; 

— Documents  are  submitted  by  the 
applicant  or  tenant  that  indicate 


immigration  status,  but  do  not  contain 
an  “A-number";  or 
— An  INS  receipt  is  submitted  as 
documentation. 

B.  Denial  or  termination  of  assistance. 
Once  secondary  verification  is 
instituted,  the  responsible  entity  would 
continue  processing  an  applicant  for 
purposes  of  establishing  eligibility  for 
financial  assistance  (if  the  applicant 
otherwise  qualifies  for  such  assistance). 
Once  eligibility  other  than  eligible 
immigration  status  is  established,  the 
responsible  entity  would  place  the 
applicant’s  name  on  any  waiting  list  so 
that  the  applicant  can  work  his  or  her 
way  up  the  list  while  the  verification 
determination  is  pending.  Financial 
assistance  may  not,  however,  be 
provided  to  an  applicant  until  eligible 
immigration  status  is  verified  through 
the  INS. 

Conversely,  financial  assistance  to  a 
tenant  may  not  be  terminated  on  the 
basis  of  the  tenant’s  immigration  status 
pending  the  outcome  of  any  secondary 
verification.  The  Department’s 
determination  not  to  provide  housing 
assistance  to  an  applicant,  while 
continuing  to  provide  assistance  to  a 
tenant  pending  the  outcome  of  the 
secondary  verification  (and,  indeed, 
pending  the  fair  hearing  determination, 
if  requested  by  the  tenant)  is  predicated 
upon  the  language  of  IRCA.  Section  121 
of  IRCA,  which  amended  the  Housing 
and  Community  Development  Act  of 
1980,  provides  that: 

The  Secretary  shall  provide  a  reasonable 
opportunity  to  submit  to  the  Secretary 
evidence  indicating  a  satisfactory 
immigration  status,  or  to  appeal  to  the 
Immigration  and  Naturalization  Service  *  *  * 
and  may  not  delay,  deny,  reduce,  or 
terminate  the  individual's  eligibility  for 
financial  assistance  on  the  basis  of  the 
individual’s  immigration  status  until  such  a 
reasonable  opportunity  has  been  provided. 
(Emphasis  added). 

The  Department  does  not  interpret 
this  statutory  language  as  requiring 
HUD  to  provide  financial  assistance  to 
an  applicant  pending  the  “reasonable 
opportunity”  period.  Instead,  IRCA 
appears  to  contemplate  that  the 
individual’s  “eligibility  for  financial 
assistance"  not  be  delayed,  denied,  or 
terminated.  This  provision  is  consonant 
with  the  Department’s  proposed 
requirement  that  the  responsible  entity 
continue  to  process  an  applicant  for 
purposes  of  establishing  eligibility  for 
financial  assistance,  and  that  the 
applicant’s  name  be  placed  on  a  waiting 
list  once  eligibility  (aside  from  eligible 
immigration  status)  has  been 
established.  In  this  manner,  the 
applicant’s  eligibility  for  financial 
assistance  would  not  be  delayed 


pending  the  secondary  verification 
(assuming  the  applicant  otherwise 
qualifies  for  financial  assistance),  even 
though  assistance  would  not  actually  be 
provided  until  eligible  immigration 
status  is  verified.  It  should  be  pointed 
out,  however,  that  an  applicant  who 
reaches  the  top  of  the  waiting  list  would 
qualify  for  the  next  available  unit, 
subject  to  program  preferences  and 
priorities,  once  verification  of  eligible 
immigration  status  is  confirmed. 

On  the  other  hand,  assistance  to  a 
tenant  may  not  be  terminated  (assuming 
the  tenant  otherwise  qualifies  for  such 
assistance)  until  secondary  verification 
establishes  that  the  tenant  is  not  in  an 
eligible  immigration  status.  Even  then,  if 
the  tenant  requests  a  hearing  following 
the  determination  of  ineligibility, 
assistance  may  not  be  terminated  on  the 
basis  of  immigration  status  until  the 
conclusion  of  the  hearing.  The 
Department  believes  that  it  would  pose 
an  extraordinary  burden  on  tenants  to 
require  that  assistance  be  terminated 
(and  in  the  public  housing  program,  this 
would  automatically  result  in  eviction  of 
the  tenant)  until  such  time  as  the  entire 
range  of  procedural  protections  has 
been  provided  and  exhausted.  This 
would  include  secondary  verification  of 
eligible  immigration  status  with  the  INS, 
as  well  as  the  fair  hearing  process 
described  in  this  proposed  rule. 

However,  it  should  be  noted  that  a 
tenant  who  applies  for  a  different  form 
of  HUD  financial  assistance  pending  the 
verification  outcome  (i.e.,  a  tenant 
currently  paying  a  below  market  rent  in 
a  project  that  receives  the  benefit  of 
section  236  interest  reduction  payments 
who  applies  for  section  236  rental 
assistance  payments)  would  be  treated 
the  same  as  any  other  applicant. 

Namely,  the  application  would  continue 
to  be  processed  for  purposes  of 
establishing  eligibility,  but  the  new  form 
of  assistance  could  not  be  approved 
until  eligible  immigration  status  is 
verified  through  the  INS. 

Another  issue  raised  by  section  121  of 
IRCA  relates  to  the  statutory 
requirement  that  the  Department  not 
“delay,  deny,  reduce,  or  terminate  the 
individual’s  eligibility  for  financial 
assistance.”  In  this  proposed  rule,  the 
Department  does  not  provide  for  the 
“reduction”  of  financial  assistance 
based  upon  an  individual’s  immigration 
status,  since  neither  IRCA  nor  any  other 
statute  provides  for  making  reduced 
assistance  available  on  the  basis  of 
ineligible  immigration  status.  In  fact,  a 
reduction  of  assistance  to  a  family 
based  on  prorating  HUD  assistance 
because  of  the  ineligible  immigration 
status  of  individual  family  members 
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would  undermine  the  purpose  of  the 
1987  Act  language  which  permits 
assistance  to  be  continued  on  behalf  of 
a  family  containing  ineligible 
individuals.  Moreover,  as  previously 
explained  in  the  preamble  to  the  never- 
implemented  October  4, 1982  rule  (47  FR 
43676).  proration  of  assistance  is  not  a 
feasible  alternative  under  these  HUD 
programs.  Rather  than  authorizing  or 
directing  proration  of  assistance  for 
mixed  families,  section  214’8  only 
reference  to  the  “reduction”  of  subsidies 
is  the  command  not  to  “delay,  deny, 
reduce  or  terminate”  assistance  pending 
verification  of  eligibility.  The 
Department  thus  construes  section 
214(c)  of  the  1980  Act  (as  amended  by 
the  1987  Housing  Act),  to  permit  full 
assistance  to  the  family  unit  or 
temporary  deferral  of  termination,  as  the 
only  alternatives  to  immediate 
termination  for  a  family  containing  an 
ineligible  individual.  As  a  result,  HUD 
has  no  statutory  authority  to  provide  for 
the  prorating  of  assistance  based  upon 
the  status  of  individual  family  members. 
Until  a  family  receiving  assistance  is 
determined  to  be  ineligible  for  financial 
assistance  because  individual  family 
members  lack  eligible  immigration 
status,  assistance  is  continued  in  full. 
Thereafter,  upon  a  determination  of 
ineligible  status,  financial  assistance 
would  be  terminated  unless  the  family 
qualifies  under  the  requirements 
specified  in  this  proposed  rule  for 
continued  assistance  or  temporary 
deferral  of  termination. 

C.  Procedures  when  fraud  is 
suspected  with  respect  to  citizenship. 
This  proposed  rule  provides  for 
submission  of  documentation  of 
citizenship  only  when  the  responsible 
entity  “has  reason  to  believe”  that  a 
declaration  of  citizenship  is  fraudulent. 

A  responsible  entity  has  “reason  to 
believe”  that  a  declaration  of  citizenship 
submitted  by  an  applicant  or  tenant  is 
fraudulent  only  under  certain 
circumstances.  These  include  the 
responsible  entity’s  discovering 
conflicting  or  inconsistent  information 
regarding  the  identity  of  the  individual, 
including  INS  documents  that  appear 
counterfeit,  or  information  discovered  in 
the  course  of  verifying  the  individual's 
eligibility  for  assistance  that  refutes  the 
individual’s  claimed  citizenship. 

In  addition,  a  responsible  entity  has 
“reason  to  believe”  that  evidence 
submitted  by  an  applicant  or  tenant  is 
fraudulent  if  the  responsible  entity  is 
informed  (and  receives  written 
corroboration)  that  the  individual’s 
claimed  declaration  of  citizenship  is 
fraudulent.  Corroboration  might  be  in 
the  form  of  INS  documents  or 


deportation  orders,  or  records 
establishing  foreign  citizenship.  In  no 
event  should  a  responsible  entity  require 
additional  documentation  based  solely 
on  an  individual’s  personal  appearance 
or  traits  or  based  upon  unsubstantiated 
allegations  of  ineligible  status. 

A  responsible  entity  that  has  reason 
to  believe,  under  the  criteria  discussed 
above,  that  evidence  submitted  by  an 
applicant  or  tenant  is  fraudulent,  should 
require  submission  of  documentation  of 
citizenship.  This  documentation  may  be 
in  the  form  of  a  U.S.  passport,  birth 
certificate,  or  other  indicia  of  citizenship 
in  accordance  with  HUD  requirements. 

If  the  individual  fails  to  submit  required 
evidence  of  citizenship  when  requested, 
or  if  the  evidence  submitted  fails  to 
substantiate  citizenship  status,  the 
responsible  entity  should  take 
appropriate  action  to  deny  or  terminate 
assistance,  in  accordance  with 
applicable  procedural  requirements. 

When  a  responsible  entity  has 
terminated  assistance  because  an 
individual  intentionally  misrepresented 
eligibility  on  the  basis  of  citizenship,  the 
amount  of  assistance  improperly  paid  is 
substantial,  and  recovery  of  the  funds 
cannot  be  achieved  by  administrative 
action,  the  responsible  entity  may  refer 
the  case  to  the  HUD  Regional  Inspector 
General  for  investigation  and  possible 
criminal  prosecution  under  the  False 
Statements  Act. 

F,  Fair  Hearing  Provisions 

Section  214(d)(5)  of  the  Housing  and 
Community  Development  Act,  as 
amended,  requires  the  responsible 
entity,  after  providing  the  applicant  or 
tenant  with  an  opportunity  to  submit 
evidence  and  to  establish  eligible 
immigration  status  through  the  INS 
primary  or  secondary  verification 
systems,  to  make  a  determination  as  to 
whether  the  individual  is  in  an  eligible 
immigration  status. 

If  an  applicant  is  determined  not  to  be 
in  an  eligible  immigration  status,  section 
214(d)(6)  requires  the  responsible  entity 
to  notify  the  applicant  in  writing  that  his 
or  her  eligibility  for  financial  assistance 
is  denied.  The  applicant  must  also  be 
notified  of  the  basis  for  the  denial  of 
assistance,  and  of  the  right  to  request  an 
informal  hearing. 

The  purpose  of  this  informal  hearing 
is  to  provide  the  applicant  with  a  final 
opportunity  to  present  documentation  of 
citizenship  (if  required  because  the 
responsible  entity  has  a  reasonable 
belief  to  suspect  a  fraudulent 
declaration  of  citizenship),  or  to  submit 
documentation  of  an  INS  determination 
of  eligible  immigration  status,  as 
specified  in  this  rule. 


Similarly,  once  a  tenant  is  determined 
not  to  be  in  an  eligible  immigration 
status,  the  responsible  entity  must 
inform  the  tenant  in  writing  that  the 
tenant’s  eligibility  for  financial 
assistance  is  terminated,  and  must 
provide  a  statement  of  the  grounds  for 
termination  of  assistance.  The  tenant 
must  also  be  informed  of  the  right  to 
request  a  hearing.  For  tenants  who 
otherwise  qualify  for  assistance,  and 
who  request  a  hearing,  financial 
assistance  may  not  be  terminated  until 
the  conclusion  of  the  informal  hearing. 

Under  this  rule,  the  procedures 
governing  the  fair  hearing  process  are 
essentially  the  same  for  both  applicants 
and  tenants.  In  the  public  housing 
program,  the  requirements  for  denial  of 
assistance  are  specified  at  24  CFR 
960.207,  while  termination  of  assistance 
would  be  governed  by  the  Lease  and 
Grievance  procedures  established  under 
Part  966. 

In  the  Section  8  programs 
administered  by  a  PHA  (i.e..  Certificate. 
Housing  Voucher,  and  Moderate 
Rehabilitation),  denial  and  termination 
of  assistance  would  be  governed  by  the 
requirements  of  24  CFR  882.216. 

For  all  other  covered  programs,  the 
requirements  governing  denial  and 
termination  of  assistance  would  be  the 
procedures  specified  at  §§  200.186  and 
812.9.  These  provisions  establish  that, 
upon  timely  request  for  an  informal 
hearing,  the  applicant  or  tenant  must 
have  an  opportunity  to  meet  with  any 
persons  designated  by  the  responsible 
entity  (other  than  a  person  who  made  or 
approved  the  decision  under  review,  or 
a  subordinate  of  such  person:  however, 
this  individual  may  be  an  employee  or 
officer  of  the  PHA  or  owner).  The 
petitioner  also  must  have  an  opportunity 
to  be  represented  by  an  attorney  (or 
other  designee)  at  his  or  her  own 
expense,  and  to  present  evidence  of 
citizenship  (if  required),  or  of  an  INS 
determination  of  eligible  immigration 
status,  as  established  in  this  rule.  The 
responsible  entity  is  required  to  provide 
the  applicant  or  tenant  with  a  written 
determination  within  five  days  of  the 
informal  hearing,  stating  the  basis  for 
the  decision. 

In  addition,  the  responsible  entity  is 
required  to  retain  certain  materials  for  a 
period  of  three  years,  including:  (i)  The 
application  for  financial  assistance:  (ii) 
photocopies  of  any  documentation 
submitted  (front  and  back):  (iii)  the 
signed  verification  consent  form:  (iv) 
proof  of  INS  verification:  (v)  the 
applicant’s  request  for  an  informal 
hearing:  and  (vi)  the  responsible  entity’s 
final  determination  of  ineligibility 
following  the  informal  hearing. 
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G.  Denial  of  Assistance 

Section  214  states  that  HUD  may  not 
“make  financial  assistance  available  for 
the  benefit  of’  aliens  not  legally  resident 
in  the  United  States  under  the 
Immigration  and  Nationality  Act,  as 
amended.  This  proposed  rule  describes 
the  circumstances  under  which  a  new 
commitment  for  housing  subsidy  must 
be  denied  if  a  family  does  not  provide 
required  evidence  of  citizenship  or 
eligible  immigration  status.  For  purposes 
of  this  rule,  “denial  of  assistance” 
encompasses  both  denial  of  initial 
admission  into  a  housing  subsidy 
program,  and  denial  of  a  new  assistance 
commitment  on  behalf  of  a  current 
tenant.  It  also  encompasses  denial  of 
assistance  to  a  market  rent  tenant  who 
applies  for  below-market  rent  assistance 
under  the  Section  236  program.  In  all 
cases,  a  denial  of  assistance  must  be 
carried  out  in  accordance  with  law  and 
applicable  HUD  rules  and 
requirements — in  particular  the 
proposed  procedural  requirements 
discussed  above. 

1.  Admission 

The  proposed  rule  provides  that  the 
entity  that  administers  the  prohibition 
on  assistance  to  ineligible  aliens  may 
not  “admit  an  applicant"  for 
participation  in  the  program  unless 
required  evidence  of  citizenship  or 
eligible  immigration  status  has  been 
submitted  and  verified  for  each  family 
member,  regardless  of  age,  who  is  or 
will  be  occupying  the  unit. 

The  concept  of  “admission”  is 
common  to  all  of  the  programs,  and  is 
widely  used  in  existing  program 
regulations  and  handbooks.  As  used  in 
the  context  of  the  alien  prohibition,  the 
term  is  intended  to  denote  the  concrete 
administrative  and  contractual  actions 
through  which  a  family  becomes  a 
tenant  in  a  covered  program.  HUD 
Handbooks  more  elaborately  discuss  the 
point  at  which  an  applicant  becomes  a 
tenant  in  the  programs  affected  by  this 
proposed  rule. 

In  the  Certificate  and  Housing 
Voucher  programs,  the  proposed  rule 
anticipates  that  the  PHA  will  not  issue  a 
Certificate  or  Housing  Voucher  if  the 
family  has  not  submitted  evidence  of 
eligibility  when  required.  This 
prohibition  would  apply  both  a  family 
applying  for  participation  in  the 
program,  and  a  tenant  family  that  wants 
to  move  to  another  dwelling  unit. 

2.  Approval  of  New  Occupant 

Before  admission  of  a  family,  the 
responsible  entity  would  determine  who 
may  occupy  the  assisted  unit.  After 
initial  admission,  the  family  must  also 


request  approval  for  occupancy  of  the 
assisted  dwelling  unit  by  any  additional 
person  (other  than  a  child  bom  to  the 
family).  Until  the  family  submits  the 
requir^  evidence,  the  responsible  entity 
may  not  approve  occupancy  of  the 
assisted  dwelling  unit  by  the  new 
person. 

Assistance  for  the  entire  family  is 
terminated  if  a  tenant  family  fails  to  get 
approval  by  the  responsible  entity  for 
occupancy  of  the  unit  by  a  new  person 
and  the  new  person  does  not  move  from 
the  unit.  However,  termination  of 
assistance  may  be  deferred  if  the  tenant 
qualifies  under  section  214rc)(l)’s 
special  provisions  for  preservation  of 
families  (§§  200.187;  812.10;  912.10). 

3.  Change  in  Form  of  Assistance 

In  some  cases,  assistance  may  be  paid 
for  a  unit  under  more  than  one  rental 
subsidy  program  under  Part  200:  For 
example,  a  unit  may  be  assisted  with  a 
combination  of  Section  236  interest 
reduction  payments  and  rent 
supplement  payments  or  Section  236 
rental  assistance  payments.  The 
configuration  of  assistance  for  a  unit 
may  change  during  the  term  of  a  tenant’s 
lease.  The  proposed  rule  prohibits  the 
owner  from  starting  a  new  form  of 
financial  assistance  for  the  tenant 
family  under  a  lease  previously  entered 
unless  the  family  submits  and  receives 
verification  of  citizenship  or  eligible 
immigration  status.  This  prohibition  also 
would  extend  to  market  rent  tenants 
under  the  Section  236  program  who 
subsequently  apply  for  below  market 
rent  assistance. 

H.  Termination  of  Assistance 

I.  Generally 

Under  the  proposed  rule,  ongoing 
assistance  for  a  family  is  terminated  in 
four  cases: 

— If  evidence  of  citizenship  or  eligible 
immigration  status  is  not  submitted  at 
reexamination  when  required. 

— If  the  INS  primary  or  manual 
verification  system  establishes  that  the 
tenant  does  not  have  eligible 
immigration  status. 

— If  the  family  fails  to  get  approval  by 
the  responsible  entity  for  occupancy  of 
the  assisted  unit  by  a  new  person. 

— If  a  family  is  admitted  with 
financial  assistance,  but  the  responsible 
entity  is  subsequently  informed  by  HUD, 
or  otherwise  determines,  in  accordance 
with  HUD  requirements,  that  the 
evidence  of  citizenship  or  eligible 
immigration  status  was  fraudulently 
obtained  or  submitted,  or  is  otherwise 
not  valid  or  authentic  evidence. 

In  each  instance,  the  subsidy  is 
terminated  by  the  party  responsible  for 


enforcing  the  alien  restrictions:  (1)  The 
PHA  in  public  housing,  the  Section  8 
Certificate  and  Housing  Voucher 
programs,  and  the  Section  8  Moderate 
Rehabilitation  program,  and  (2)  the 
owner  of  the  housing  in  the  FHA 
subsidy  programs  and  the  other  Section 
8  programs. 

a.  When  Termination  of  Assistance 
Occurs.  In  the  proposed  rule,  the  time  at 
which  assistance  is  terminated  depends 
upon: 

(A)  The  occurrence  of  the  event  that 
triggers  termination  of  assistance:  i.e. 
the  family’s  failure  to  submit  evidence  at 
reexamination;  INS  verification 
establishing  that  the  tenant  does  not 
have  eligible  immigration  status;  the 
owner’s  discovering  that  documents 
submitted  are  not  valid  or  authentic,  or 
that  a  new  person  is  living  in  the  unit 
without  the  owner’s  approval. 

(B)  The  owner's  duty  to  terminate 
assistance  “promptly"  after  occurrence 
of  the  termination  event.  As  discussed, 
assistance  could  be  terminated  by 
evicting  the  family,  by  charging  market 
rent  for  the  unit,  or  by  entering  a  new 
lease.  The  time  needed  to  terminate 
assistance  may  differ  for  these  different 
termination  procedures. 

(C)  The  rule  defining  how  long 
assistance  payments  may  continue. 
Under  the  proposed  rule,  after 
occurrence  of  a  termination  event, 
assistance  would  be  terminated  in 
accordance  with  HUD  requirements. 
However,  the  rule  would  allow 
continuation  of  assistance  during  the 
time  needed  for  eviction  of  the  family 
through  judicial  processes.  Moreover, 
termination  of  assistance  of  current 
participants  would  be  subject  to  section 
214(c)(l)’s  discretionary  protections  for 
preserving  families  and  ensuring  an 
orderly  transition  to  unsubsidized 
status. 

b.  When  Termination  of  Assistance 
Not  Required.  When  the  family  does  not 
submit  evidence  for  all  members  at 
annual  reexamination,  or  doesnot  get 
approval  from  the  responsible  entity  for 
occupancy  by  a  new  family  member,  the 
responsible  entity  is  required  to  proceed 
with  the  termination  of  financial 
assistance  unless  “any  person  for  whom 
required  evidence  has  not  been 
submitted  by  the  tenant  has  moved  from 
the  assisted  dwelling  unit”,  or  if  any 
person  determined  not  to  be  in  an 
eligible  immigration  status  following 
verification  has  moved  from  the  assisted 
dwelling  unit. 

Similarly,  the  Department  has 
modified  its  previous  alien  restrictions 
that  would  have  precluded  continued 
assisted  occupancy  by  a  family  after  a 
family  member  is  determined  to  have 
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submitted  fraudulent  evidence  of 
citizenship  or  eligible  immigration 
status.  Under  this  proposed  rule,  the 
family  may  remain  in  the  assisted 
dwelling  unit  if  the  person  who  signed 
and  submitted  the  fraudulent 
declaration  of  citizenship  or  eligible 
immigration  status  vacates  the  unit.  This 
change  was  made  in  order  to  prevent  the 
family  from  being  penalized  for  the 
fraudulent  actions  of  one  family 
member. 

c.  Extension  of  Time  for  Tenants  to 
Provide  Evidence.  The  proposed  rule 
would  grant  the  responsible  entity 
discretion  to  extend,  for  up  to  90  days, 
the  time  for  a  tenant  family  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status.  The  authority  to 
grant  an  extension  of  time  for  submitting 
documents  would  only  apply  to  existing 
tenants.  Applicants  could  not  be 
admitted  without  submision  of  evidence 
of  citizenship  or  eligible  immigration 
status,  nor  could  a  tenant  qualify  for  a 
new  form  of  housing  assistance  pending 
submission  and  verification  of 
documents. 

A  tenant  may  not  be  able  to  secure 
and  submit  the  required  documents  in 
time  for  submission  at  the  annual 
reexamination.  All  members  of  the 
family  may  be  citizens  or  lawful 
permanent  residents  of  the  United 
States.  However,  for  variety  of  justified 
reasons,  a  family  may  need  more  time  to 
obtain  the  documents. 

The  regulatory  authority  to  extend 
time  to  produce  required  evidence  is 
intended  to  accommodate  enforcement 
of  section  214  with  a  recognition  of  the 
practical  problems  that  tenant  families 
may  face  in  obtaining  the  requisite  proof 
of  eligibility. 

The  proposed  rule  provides  that  the 
responsible  entity  may  allow  an 
extension  of  time  for  a  tenant  to  submit 
required  evidence  only  if: 

(!)  Tlhe  family  certifies  that  any 
person  for  whom  required  evidence  has 
not  yet  been  submitted  is  a  citizen  or 
eligible  alien,  but  shows  that  the  family 
is  temporarily  unable  to  obtain  evidence 
to  support  a  claim  of  eligible 
immigration  status,  and  needs 
additional  time  to  obtain  and  submit  the 
evidence. 

(2)  The  family  promises  to  make 
prompt  and  diligent  efforts  to  obtain  the 
evidence. 

The  PHA  or  owner  may  not  excuse 
any  family  or  family  member  from  the 
duty  to  produce  the  required  evidence. 
The  discretion  to  issue  an  extension 
only  covers  a  situation  in  which  the 
family  is  ‘‘temporarily  unable”  to 
produce  the  documents,  and  ‘‘needs 
additional  time  to  obtain  and  submit  the 
evidence.” 


Corresponding  to  the  purpose  of  the 
authority  for  extensions,  an  extension 
granted  by  the  responsible  entity  ‘‘shall 
be  for  a  specific  period  needed  to  obtain 
the  evidence.”  Where  the  family  is 
required  to  submit  evidence  at  an 
annual  reexamination,  an  extension  may 
not  allow  submission  of  the  evidence 
beyond  ninety  days  after  the  effective 
date  of  the  reexamination.  Where  the 
family  is  required  to  request  approval 
for  occupancy  of  the  dwelling  unit  by  an 
additional  person,  an  extension  will  not 
allow  submission  beyond  ninety  days 
after  occupancy  by  the  additional 
person. 

All  applicants  would  be  required  to 
submit  evidence  before  admission. 
Therefore,  the  principal  need  for 
submissions  after  admission  occurs  if 
there  are  aliens  in  the  family  (who  must 
be  redocumented  at  each  regular 
reexamination],  or  if  another  person 
wants  to  move  into  the  unit.  The 
demand  for  evidence  (and  consequently 
the  need  for  more  time  to  produce  the 
evidence)  would  be  limited  to  these 
circumstances,  and  to  the  individual 
family  members  for  whom  additional 
evidence  is  required. 

A  decision  to  grant  an  extension  of 
time  for  a  family  to  submit  the  required 
evidence,  and  a  determination  of  the 
length  of  the  extension,  would  be 
required  to  be  made  by  the  responsible 
entity  on  a  case  by  case  basis,  ‘‘in 
accordance  with  HUD  requirements, 
and  after  considering  the  facts  and 
circumstances  of  the  individual  case.” 
The  issuance  of  an  extension  is  not 
automatic  or  routine.  The  responsible 
entity  could  not,  under  the  rule,  avoid 
the  responsibility  of  enforcing  Section 
214  requirements  by  the  wholesale 
issuance  of  extensions. 

If  the  family  has  not  submitted  the 
evidence  by  the  end  of  the  extension, 
the  responsible  entity  would  be  required 
promptly  to  take  necessary  action  to 
terminate  financial  assistance. 

The  Department  recognizes  that  there 
is  potential  for  abuse  of  the  discretion  to 
grant  extensions.  Some  PHAs  or  owners 
may  be  unsympathetic  with  the 
objectives  and  requirements  of  section 
214,  or  they  may  wish  to  avoid  cost  or 
administrative  problems.  To  minimize 
abuse  of  the  discretion  to  grant 
extensions,  and  to  maximize 
accountability  for  the  exercise  of  this 
discretionary  authority,  the  rule  states 
that  a  decision  by  the  responsbile  entity 
to  grant  an  extension: 

Shall  be  in  writing,  and  shall  state  the 
reasons  for  the  *  *  *  determination  *  *  * 
[The  responsible  entity]  shall  provide 
information  required  by  HUD  concerning  the 
[responsible  entity's]  policy  and  practice 
regarding  extension. 


The  granting  of  an  extension  would 
suspend  the  duty  of  the  responsible 
entity  to  terminate  assistance  for  the 
family.  However,  the  authority  to  grant 
an  extension  would  not  apply  if  the 
responsible  entity  learns  that  evidence 
of  citizenship  or  eligible  immigration 
status  was  fraudulently  obtained  or 
submitted,  or  otherwise  is  not  valid  or 
authentic  evidence  of  eligibility.  The 
authority  to  grant  an  extension  would 
only  apply  if  the  responsible  entity 
would  otherwise  be  required  to 
terminate  assistance  because  the  family 
did  not  obtain  approval  for  occupancy 
by  a  new  person  or  because  the  family 
did  not  submit  required  evidence  at 
reexamination. 

d.  Conditions  For  Resumption  of 
Assistance  After  Termination.  The 
proposed  rule  provides  that  if  financial 
assistance  for  a  tenant  is  terminated,  the 
assistance  would  not  resume  unless: 

(1)  All  required  evidence  has  been 
submitted  by  the  tenant  to  the  owner,  and 

(2)  Resumption  of  assistance  is  authorized 
in  accordance  with  HUD  requirements. 

The  rule  would  require  submission 
and  verification  of  evidence  at  specified 
times,  and  termination  of  assistance  if 
the  evidence  is  not  produced.  There  will 
be  cases  where  a  resumption  of 
assistance  is  appropriate,  and  other 
cases  where  it  is  not.  The  rule  should 
not  mechanically  and  uniformly  bar  a 
resumption  of  assistance  once  required 
evidence  has  been  submitted.  There 
should  be  regulatory  flexibility  for  HUD 
to  allow  resumption  of  assistance  in 
appropriate  circumstances,  but  without 
allowing  casual  disregard  for  the 
deadlines  established  for  submission  of 
evidence.  To  accommodate  both  of 
these  objectives,  the  proposed  rule  only 
permits  resumption  of  assistance  when 
“authorized  in  accordance  with  HUD 
requirements.”  These  requirements  will 
be  set  out  in  greater  detail  by  the 
Department  in  program  handbooks. 

The  proposed  rule  would  permit  the 
development  and  evolution  of  HUD 
requirements  for  resumption  of 
assistance  in  response  to  the 
Department’s  day  to  day  experience  in 
administration  of  the  rule.  The 
Department  intends  that  these 
requirements  be  at  once  consistent  with 
a  vigorous  enforcement  of  the 
requirements  of  Section  214  and  its 
implementing  regulations,  and  with 
flexible  application  of  the  statutory 
requirements  to  the  circumstances  of 
individuals  who  would  be  affected  by 
the  rule. 
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2.  Public  Housing 

In  the  public  housing  program 
(including  Indian  housing  and  the  public 
housing  homeownership  programs),  the 
PHA  owns  the  unit  that  is  rented  to  the 
family.  In  the  Section  23  Leased  Housing 
program,  the  PHA  leases  the  unit  from 
the  owner  and  subleases  to  the  tenant. 
Because  of  the  structure  of  these 
programs,  public  housing  or  leased 
housing  program  participation  can  only 
be  terminated  by  eviction  of  a  family 
that  has  not  submitted  the  evidence  of 
citizenship  or  eligible  immigration  status 
for  unit  occupants. 

Under  the  proposed  rule,  where 
termination  of  assistance  is  required,  the 
PHA  must  promptly  initiate  and 
diligently  pursue  action  to  terminate  the 
tenancy,  and  to  evict  the  tenant  by 
judicial  action  under  State  and  local 
law.  PHA  action  to  terminate  tenancy 
and  to  evict  the  tenant  must  be  in 
accordance  with  Part  966,  which 
contains  both  requirements  for  public 
housing  leases  (Subpart  A)  (including 
provisions  which  establish  die  family’s 
duty  to  furnish  information  bearing  on 
family  eligibility,  and  grounds  for 
termination  of  the  lease);  and  for  the 
PHA  administrative  grievance 
procedures  (Subpart  B). 

HUD  is  amending  Part  966  through  a 
separate  rulemaking  in  accordance  with 
section  204  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (HURRA), 
which  states  requirements  for  Public 
Housing  leases  and  administrative 
grievance  procedures  (Pub.  L  98-181, 
November  30, 1983,  amending  section  6 
of  the  U.S.  Housing  Act  of  1937, 42 
U.S.C.  1437d).  Section  204  of  the  HURRA 
requires  a  PHA  to  implement  an 
administrative  grievance  procedure  for 
PHA  adverse  action,  but  allows  a  PHA 
to  dispense  with  an  administrative 
grievance  hearing  on  an  eviction  or 
termination  of  tenancy  if  HUD  has 
determined  that  State  law  mandates  a 
judicial  hearing  that  provides  the  basic 
elements  of  due  process. 

Until  amendments  of  Part  966  become 
effective,  implementation  of  the  alien 
exclusion  will  be  governed  by  the 
present  lease  and  grievance  procedure. 

These  points  should  be  noted: 

(1)  Under  present  HUD  requirements, 
the  lease  must  include  an  agreement  by 
the  tenant  to  furnish  information  and 
certifications  on  family  composition  that 
the  PHA  needs  in  order  to  determine 
family  eligibility.  Under  the  lease, 
therefore,  the  tenant  would  be  required 
to  furnish  the  evidence  of  citizenship  or 
eligible  immigration  status  necessary  for 
the  PHA  to  determine  eligibility  for 
occupancy  in  accordance  with  section 
214. 


(2)  Under  present  HUD  requirements 
and  section  6(1)(4)  of  the  Act,  the  PHA 
may  not  terminate  tenancy  except  for 
serious  or  repeated  violation  of  the  lease 
or  other  good  cause.  Failure  to  satisfy 
section  214  evidence  requirements  will 
constitute  both  a  serious  violation  of  the 
lease,  and  “other  good  cause”  for 
termination. 

TTie  proposed  rule  provides  that  the 
PHA  may  halt  action  to  terminate 
tenancy  and  to  evict  the  family  if  all 
required  evidence  is  submitted  by  the 
Family  to  the  PHA,  verification  is 
received  from  the  INS,  and  continuation 
of  assistance  is  authorized  in 
accordance  with  HUD  requirements. 

3.  Section  8  Certificate,  Housing 
Voucher  and  Moderate  Rehabilitation 
Programs 

In  these  programs,  the  PHA  is  not  the 
landlord  of  the  assisted  unit.  The  PHA 
determines  family  eligibility  and  enters 
into  an  assistance  contract  (Housing 
Assistance  Payment  Contract  or 
Housing  Voucher  Contract)  with  the 
owner. 

Under  the  proposed  rule,  each 
assisted  family  would  have  the  duty  to 
submit  to  the  PHA  required  evidence  of 
citizenship  or  eligible  immigration  status 
for  unit  occupants.  The  regulations  for 
the  Section  8  Certificate  program 
contain  a  complete  list  of  the  duties  of  a 
program  family. 

Principles  governing  operation  of  the 
Housing  Voucher  program  are  currently 
stated  in  the  Notice  of  Funding 
Availability  (NOFA)  published  on 
March  23, 1988  (53  FR  9572)  which 
includes  a  specific  statement  of  family 
obligations.  While  the  NOFA  is  not 
being  amended  at  this  time  to  insert  a 
reference  to  the  requirement  for 
submission  of  evidence  under  section 
214,  the  duty  to  submit  the  evidence  is 
included  in  the  duty  (section  Ill.Q.(a)  of 
the  NOFA)  to  supply  any  information  or 
documentation  that  the  PHA  or  HUD 
determine  to  be  necessary  in 
administration  of  the  Housing  Voucher 
program  at  a  regular  or  interim 
reexamination  of  family  income  and 
composition.  (When  a  codification  of  the 
Housing  Voucher  program  is  published, 
it  will  serve  as  the  foundation  for 
amendments  implementing  the  section 
214  restrictions.) 

Under  the  proposed  ride,  if  proper 
evidence  of  citizenship  or  eligible 
immigration  status  has  not  b^n 
furnished,  the  PHA  would  be  required  to 
"promptly  terminate  housing  assistance 
payments”  to  the  Section  8  owner  on 
behalf  of  the  family.  The  termination  of 
subsidy,  however,  would  have  to  be 
carried  out  in  accordance  with  the  fair 
hearing  procedures  established  at  24 


CFR  882.216  (see  Section  (T)  of  the 
March  23, 1988  NOFA)  and  §  812.9. 

In  the  Section  8  Certificate  and 
Housing  Voucher  programs,  the  HAP 
Contract  is  for  a  single  unit,  and  for 
assistance  on  behalf  of  a  specific  family. 
The  family  is  named  in  the  assistance 
contract.  Therefore,  when  assistance 
payments  for  the  family  are  terminated 
by  the  PHA,  there  are  no  further 
payments  under  the  contract.  However, 
in  the  Section  8  Moderate  Rehabilitation 
program,  the  PHA  agrees  to  make 
housing  assistance  payments  during  the 
contract  term  for  units  occupied  by 
eligible  families  referred  to  the  owner  by 
the  PHA.  Therefore,  assistance 
payments  will  continue  for  other 
contract  units,  and  the  owner  could 
evict  the  ineligible  family  and  lease  the 
contract  unit  to  an  eligible  family  (which 
has  presented  and  received  verification 
by  the  PHA  of  the  required  evidence  of 
citizenship  or  eligible  immigration 
status). 

4.  Rent  Supplement  and  Section  236 
Programs  and  Other  Section  8  Programs 

In  the  Section  236  programs  (below 
market  rent  tenants  only),  the  other 
Section  8  programs,  and  the  Rent 
Supplement  program,  the  project  owner 
would  enforce  the  restrictions  on 
occupancy  by  ineligible  aliens.  The 
proposed  rule  provides  that  when  the 
family  is  not  eligible  to  continue 
assisted  occupancy,  the  owner  must 
"promptly”  terminate  financial 
assistance  for  the  family.  Assistance  is 
terminated  either  by  the  commencement 
of  an  unassisted  tenancy  or  by  eviction 
of  the  family  from  the  unit.  An 
unassisted  tenancy  can  be  created 
either  by  raising  the  lease  rental  to  the 
unsubsidized  market  rent,  if  permitted 
by  the  lease,  or  by  entering  into  a  new 
unassisted  lease  with  the  family. 

Thus,  the  owner  has  the  choice  of 
three  ways  of  terminating  assistance  for 
the  family:  (1)  Evict  the  family:  (2)  raise 
the  rent  to  ^e  HUD-approved  market 
rent  where  permitted  under  terms  of  the 
lease;  or  (3)  enter  into  a  new  unassisted 
lease  with  the  family. 

Under  the  proposed  rule,  the  choice 
among  these  alternatives  is  left  to  the 
management  judgment  of  the  owner. 
HUD  believes  that  the  discretion  of  the 
housing  owner  to  make  this  choice 
should  not  be  dictated  by  the  Federal 
regulation.  Section  214  requires 
termination  of  financial  assistance  if  the 
unit  is  occupied  by  an  ineligible  alien, 
but  does  not  specify  the  mechanics  of 
termination  in  each  program,  or  dictate 
the  choice  between  available  techniques 
for  terminating  subsidy  in  each  program. 
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The  extent  of  federal  regulatory 
controls  over  the  termination  of  assisted 
tenancy  should  be  the  minimum  needed 
to  accomplish  the  statutory  objectives  of 
section  214,  with  the  minimum 
interference  in  the  management 
practices  and  prerogatives  of  project 
owners.  Implementation  of  the  statutory 
requirement  for  termination  of  subsidy 
to  families  with  ineligible  members  is 
not  a  reason  for  requiring  the  owner  to 
accept  a  tenancy  when  assistance  is  no 
longer  being  paid  for  the  family. 

Once  the  owner  is  confronted  with  the 
necessity  of  terminating  subsidy  on 
behalf  of  the  family,  then  the  owner 
should  be  free  to  exercise  his  or  her 
ordinary  business  and  management 
judgment  concerning  the  acceptability  of 
the  tenant.  The  owner  may  have  a 
legitimate  concern  not  just  with  the 
tenant’s  ability  to  pay  the  rent  with 
available  income,  but  with  the  reliability 
and  promptness  of  payment.  Other 
business  consequences  may  flow  from 
the  owner’s  choice.  If  the  owner  chooses 
to  evict  the  family,  instead  of  offering  an 
unassisted  lease  or  a  market  rate  rental, 
the  unit  is  available  for  rental  to  a  new 
family  that  is  eligible  for  assistance. 
Conversely,  if  the  owner  decides  to 
allow  the  original  family  to  remain  in 
the  unit  without  assistance,  the  owner 
may  be  unable  to  make  available  for 
assisted  families  the  full  number  of  units 
for  which  assistance  is  committed  under 
the  assistance  contract.  Thus  in  some 
cases  the  owner’s  election  to  evict  may 
promote  the  objective  of  assuring,  in 
accordance  with  the  objectives  of 
section  214,  that  scarce  housing 
resources  are  preserved  and  used  for 
eligible  families. 

The  option  to  raise  the  tenant’s  rent  to 
market  rate  rent  is  only  available  to  the 
owner  if  permitted  under  the  lease.  The 
option  to  enter  a  new  unassisted  lease 
with  the  family  is  available  to  the  owner 
only  if  the  family  is  willing  to  sign  a  new 
lease.  Therefore,  the  owner  may  not  in  a 
particular  case  have  the  practical  option 
of  choosing  from  the  full  range  of 
alternatives  to  eviction  allowed  under 
the  proposed  rule. 

Finally,  if  the  owner  desires  to  evict 
the  family,  the  family  may  only  be 
evicted  after  the  informal  hearing 
provided  under  this  rule,  and  thereafter 
through  the  judicial  process,  which  gives 
the  opportunity  for  a  judicial  hearing  on 
the  grounds  for  termination  of  tenancy. 

a.  Commencement  of  Unassisted 
Tenancy — (i)  Generally.  If  a  tenant  is 
not  eligible  for  continued  assisted 
occupancy,  the  owner  does  not  have  to 
evict  the  family  from  the  dwelling  unit 
so  long  as  the  assistance  is  terminated. 
Section  214  prohibits  payment  of 
housing  subsidy  for  an  ineligible  alien 


but  does  not,  as  such,  prohibit 
unassisted  occupancy  of  the  unit  by  the 
alien.  In  public  housing,  assistance  is 
not  separable  from  occupancy,  and 
eviction  of  the  family  is  the  only  way  to 
terminate  assistance.  However,  in  the 
Section  8,  Section  236,  Rent  Supplement 
and  Section  235  programs,  financial 
assistance  can  be  terminated  without 
terminating  occupancy  by  the  family,  as 
discussed  above.  After  termination  of 
assistance,  the  “tenant”  would  be 
required  to  pay  the  HUD-approved 
market  rent  (Section  236),  the  contract 
rent  (Section  8),  or  the  full  mortgage 
payments  (Section  235). 

(ii)  Requiring  Tenant  to  pay  market 
rent.  The  owner  may  increase  the  rent  to 
the  level  of  the  HUD-approved  market 
rent  where  permitted  under  the  lease. 

For  programs  covered  by  the  HUD 
model  lease  (HUD  Handbook  4350.3, 
Appendix  19a),  the  lease  provides  in 
section  4  that  the  amount  of  rent  paid  by 
the  tenant,  and  the  assistance  HUD  pays 
on  behalf  of  the  tenant: 

May  be  changed  during  the  term  af  this 
Agreement  (i.e.,  the  lease)  if  *  *  *  changes  in 
the  Tenant's  rent  or  assistance  payment  are 
required  by  HUD’s  recertification  or  subsidy 
termination  procedures  *  *  *  (emphasis 
added). 

The  proftosed  rule  requires 
termination  of  subsidy  for  an  assisted 
tenant  who  fails  to  submit  evidence  (and 
necessary  verification)  of  citizenship  or 
eligible  immigration  status,  including  a 
failure  to  furnish  the  evidence  at 
recertification.  The  regulatory 
procedures  for  termination  require  the 
owner  to  implement  one  of  the  three 
available  options  for  termination  of 
subsidy,  including  raising  the  rent  to  the 
HUD-approved  market  rent.  The  model 
lease  also  provides  under  Section  15.a 
that  if  the  tenant  does  not  timely  submit 
information  on  family  composition  at  the 
annual  reexamination: 

Required  by  HUD  for  the  purposes  of 
determining  the  Tenant's  rent  and  assistance 
payment  (the  owner  may]  *  *  *  require  the 
Tenant  to  pay  the  higher,  HUD-approved 
market  rent  for  the  unit.  (In  this  case,  the 
owner  is  not  required  to  give  30  days  notice 
of  the  rent  increase). 

The  model  lease  permits  the  owner  to 
require  the  tenant  to  pay  Market  Rent 
after  termination  of  the  subsidy. 

(iii)  Entering  Into  an  Unassisted 
Lease.  The  owner  and  tenant  may  enter 
into  a  new  lease  without  financial 
assistance.  Unlike  the  other  procedures 
for  termination  of  subsidy,  the  creation 
of  a  new  unassisted  lease  requires  the 
agreement  of  the  tenant. 

(b)  Termination  of  Tenancy. — (i) 
Cause  for  Termination  of  Tenancy. 
Under  existing  regulatory  and  lease 


requirements  for  termination  of  tenancy, 
an  owner  may  terminate  the  tenancy 
under  an  assisted  lease  for  “material 
non-compliance”  with  the  lease,  or  for 
“other  good  cause”.  There  are  similar 
provisions  in  other  Section  8  program 
rules).  Under  the  HUD  model  lease 
(HUD  Handbook  4350.3,  Appendix  19a), 
the  lease  automatically  renews  for 
successive  periodic  terms  unless  the 
lease  is  terminated  by  the  owner  for 
material  non-compliance  or  other  good 
cause. 

This  proposed  rule  would  not  change 
the  regulatory  grounds  for  termination  of 
the  assisted  tenancy.  Failure  by  the 
family  to  submit  (or  to  receive 
verification  of,  as  appropriate)  required 
evidence  of  citizenship  or  eligible 
immigration  status  would  be  a  material 
violation  of  the  assisted  lease,  and  also 
“other  good  cause”  for  termination  of 
tenancy.  The  bases  for  this  conclusion 
are  discussed  below. 

Failure  to  provide  evidence  of 
citizenship  or  eligible  immigration  status 
would  constitute  a  material  violation  of 
the  assisted  lease.  The  tenant  is 
obligated  to  supply  information  to  the 
owner  bearing  on  family  eligibility  or 
family  composition  in  accordance  with 
HUD  requirements.  The  HUD  model 
lease  provides  that  at  the  regular 
recertification  the  tenant  must  report 
“composition  of  the  Tenant’s  household” 
and  “supply  any  other  information 
required  by  HUD”  to  set  the  amount  of 
the  assistance  payment.  Similar 
provisions  are  contained  in  other 
program  leases. 

Under  the  proposed  rule,  the  tenant 
would  be  required  to  supply  evidence  of 
citizenship  or  eligible  immigration  status 
at  annual  reexamination.  Failure  to 
supply  evidence  of  citizenship  or  eligible 
immigration  status  would  constitute 
material  noncompliance  with  the 
tenant’s  duty  under  the  lease  to  furnish 
information  on  family  composition  as 
required  by  HUD.  The  failure  is  material 
since  the  information  is  needed  fpr  the 
owner  to  determine  statutory  and 
regulatory  eligibility  for  further 
assistance  under  the  lease.  The 
requirement  for  submission  of  the 
required  evidence  therefore  goes  to  the 
heart  of  the  assisted  tenancy,  the  ability 
to  continue  the  flow  of  subsidy  for  the 
family. 

To  emphasize  the  family’s  duty  under 
the  lease  to  furnish  evidence  of  family 
composition  pertaining  to  Section  214 
eligibility,  the  proposed  rule  would 
amend  the  termination  of  tenancy 
provisions  to  state  explicitly  that: 

Failure  of  the  family  to  timely  submit  all 
required  information  on  family  income  and 
composition  {including  required  evidence  of 
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citizenship  or  eligible  immigration  status) 
will  constitute  a  substantial  violation  of  the 
lease.  (Emphasis  added.) 

A  family's  failure  to  supply  required 
evidence  of  citizenship  or  eligible 
immigration  status  also  would  be  “other 
good  cause”  for  termination  of  the 
tenancy  under  an  assisted  lease.  As  in 
the  case  of  a  failure  to  comply  with  the 
family’s  obligations  under  the  lease,  the 
inability  or  other  failure  to  show 
eligibility  for  assistance  constitutes  non- 
compliance  with  a  central  requirement 
of  the  assisted  tenancy,  and  the  failure 
is  therefore  “other  good  cause”  for 
termination. 

(ii)  Continuation  of  Assistance  During 
Eviction  Process.The  rule  would 
authorize  the  continuation  of  subsidy  in 
the  form  of  rent  supplement  payments. 
Section  236  rental  assistance  payments 
and  Section  8  housing  assistance 
payments  during  the  time  needed  by  the 
owner  to  evict  a  tenant  occupying  a  unit 
under  an  assisted  lease. 

The  owner  must  act  in  accordance 
with  HUD  regulations  and  other 
requirements  for  termination  of  tenancy. 
If  the  owner  is  taking  the  required 
actions  to  terminate  tenancy  and  to 
evict  the  tenant,  rent  supplement 
payments.  Section  236  rental  assistance 
payments  or  Section  8  housing 
assistance  payments: 

Shall  continue  *  *  *  in  accordance  with 
the  applicable  assistance  contract  during 
occupancy  of  the  dwelling  unit  by  the  tenant 
under  the  lease.  For  any  jurisdiction,  HUD 
may  prescribe  a  maximum  period  during 
which  assistance  payments  may  be  continued 
during  eviction  proceedings,  or  may  prescribe 
other  standards  of  reasonable  diligence  for 
the  prosecution  of  eviction  proceedings. 

Thus,  while  the  owner  is  under  a 
broader  regulatory  obligation  to  proceed 
“promptly"  with  the  termination  of 
assistance  (whether  by  eviction  or 
termination  of  assisted  occupancy),  the 
regulation  establishes  a  separate 
standard  of  diligence  for  the  prosecution 
of  eviction  proceedings.  As  a  condition 
for  continuation  of  housing  assistance, 
the  owner  must  diligently  pursue  action 
for  eviction  in  accordance  with  the 
regulatory  standard. 

The  provision  for  continuation  of 
assistance  payments  to  the  owner 
during  eviction  would  not  apply  if  the 
owner  has  not  complied  with  the  duty  to 
obtain  from  the  family,  and  to  undertake 
verification  of  required  evidence  of 
citizenship  or  eligible  immigration 
status. 

c.  Occupancy  of  Unit  After 
Termination  of  Assistance.  In  the 
Section  236  rental  programs,  the  project 
owner  should  attempt  to  lease  units  for 
which  a  tenant-based  subsidy  is 
available  to  families  eligible  for  subsidy. 


However,  if  a  tenant  becomes  ineligible 
for  subsidy  whether  because  of  a 
lengthy  period  of  being  above  the 
eligible  income  category  or  because  of 
ineligible  immigration  status,  there  is  no 
requirement  that  the  family  be  evicted. 
After  termination  of  subsidy,  the  owner 
and  tenant  are  free  to  lease  the  unit 
without  subsidy,  and  when  that  tenant 
vacates  the  unit,  the  usual  rule 
concerning  owner  efforts  to  lease  to  a 
family  eligible  for  subsidy  applies. 

For  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  there  is  a  statutory 
requirement  (formerly  at  section  8(b)(2) 
of  the  U.S.  Housing  Act  of  1937)  that 
during  the  term  of  the  assistance 
contract  the  owner  must  make  available 
for  occupancy  by  eligible  families  the 
number  of  units  for  which  assistance  is 
committed  under  the  contract  (Pub.  L. 
97-35,  August  13, 1981,  Housing  and 
Community  Development  (HCD) 
Amendments  of  1981,  section  325(1), 
amending  section  8(b)(2)  of  the  U.S. 
Housing  Act  of  1937).  This  statutoiy 
requirement  (“100  percent  occupancy 
requirement”)  applies  to  assistance 
contracts  entered  into  after  October  1, 
1981.  It  was  applied  by  regulation  to  all 
units  in  Section  8  New  Construction, 
Substantial  Rehabilitation,  and  Loan 
Management  and  Property  Disposition 
Set-aside  projects  for  which  assistance 
contracts  were  executed  after  October  1, 
1981,  and  in  projects  financed  with 
Section  202  loans  committed  since 
October  1, 1981.  (See  §§  880.504,  881.504, 
886.129,  and  886.329.) 

That  rule  permits  continued 
occupancy  by  a  family  that  was 
ineligible  for  Section  8  assistance  at  the 
time  the  unit  was  leased  only  if  the 
family  was  admitted  before  October  3, 
1984,  the  effective  date  of  the  100 
percent  occupancy  rule.  That  rule 
implicitly  would  have  required  eviction 
of  market  rate  tenants  admitted  after 
October  3, 1984.  To  clarify  the  status  of 
tenants  who  become  ineligible  as  a 
result  of  section  214,  this  rule  would  add 
a  new  provision  to  permit  continued 
occupancy  of  the  unit  by  a  family  that 
was  eligible  for  assistance  at  the  time  of 
leasing,  but  where  assistance  has  been 
terminated  in  compliance  with  the 
requirements  of  section  214.  Once  the 
Section  8  subsidy  has  been  terminated, 
the  proposed  rule  would  apply  the  same 
two  basis  regulatory  policies  as  are 
applied  to  the  Section  236  progranis: 

(1)  The  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  HUD  assistance; 

(2)  When  the  original  family  that  is 
ineligible  for  assistance  vacates  the  unit, 
the  owner  must  make  the  unit  available 
for  occupancy  by  an  eligible  family  in 


accordance  with  existing  rule 
provisions.  Eligibility  would  entail 
satisfaction  of  section  214  requirements, 
as  well  as  the  requirement  for  income 
eligibility. 

In  its  enforcement  of  section  214,  the 
Department  does  not  intend  to  deny  an 
ineligible  family  the  opportunity  to  stay 
in  the  unit,  so  long  as  the  housing 
subsidy  is  not  being  paid.  The  regulatory 
policy  in  this  context  is  consistent  with 
the  broader  policy  of  the  proposed  rule, 
which  would  allow  continued 
occupancy  of  a  unit  after  termination  of 
assistance. 

/.  Special  Treatment  of  Families  in 
Occupancy 

The  1987  Housing  Act  amended 
section  214  to  add  a  paragraph 
concerning  the  preservation  of  families 
that  is  applicable  to  any  family  with  an 
ineligible  individual  who  was  receiving 
assistance  on  the  date  of  enactment 
(which,  for  purposes  of  this  rule,  covers 
such  individuals  receiving  the  benefit  of 
assistance  on  the  effective  date  of  the 
Hnal  HUD  alien  rule,  as  discussed 
above). 

1.  Continuation  of  Assistance  or 
Deferral  of  Termination 

a.  Continuation  of  Assistance.  Section 
214(c)(1)(A)  confers  discretion  on  PHAs 
and  the  Secretary  of  HUD  to  continue 
assistance  indefinitely  to  a  family  whose 
head  of  household  or  spouse  does  have 
eligible  status  but  that  also  contains  at 
least  one  person  who  lacks  eligible 
status  (“mixed  family”),  if  continuation 
of  assistance  is  necessary  to  “avoid  the 
division  of  (the)  family”.  For  purposes  of 
determining  who  qualiHes  as  the  family 
whose  division  is  to  be  avoided,  the 
1987  Housing  Act  provides  a  definition 
of  “family”:  A  head  of  household,  any 
spouse,  any  parents  of  the  head  of 
household  or  the  spouse,  and  any 
children  of  the  head  of  household  or 
spouse.  This  type  of  determination  is 
made  just  once,  and  thereafter,  at 
regular  reexaminations,  the  responsible 
entity  need  not  require  evidence  of 
eligible  immigration  status  of  the 
individual  in  occupancy  on  the  effective 
date  of  the  final  rule  who  admittedly  is 
not  in  eligible  immigration  status. 

This  provision  for  continued 
assistance  for  these  families  was  added 
to  the  1987  housing  hill  as  a  compromise 
after  the  issuance  of  the  Conference 
Report  (H.  Rep.  426, 100th  Cong.,  1st 
Sess.,  November  6, 1987).  It  was  viewed 
as  a  limited  exception  to  the  overall 
prohibition  against  providing  assistance 
to  persons  with  ineligible  immigration 
status,  adopted  in  support  of  “the 
sanctity  of  the  family.”  (See  remarks  of 
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Sen.  William  Armstrong,  133  Cong.  Rec. 
S18615  (daily  ed.  December  21, 1987).) 
Since  the  issue  of  treatment  of  mixed 
families  was  considered  by  Congress  in 
this  latest  enactment,  and  since  the 
statute  does  not  provide  discretion  to 
continue  assistance  for  the  type  of 
mixed  family  in  which  neither  the  head 
of  household  or  spouse  is  eligible  but  a 
child  is  a  citizen  or  eligible  alien,  the 
only  type  of  relief  available  to  that  type 
of  family  in  occupancy  when  the  rule 
becomes  effective  is  the  temporary 
deferral  of  termination,  discussed 
below,  which  is  also  specifically 
authorized  by  the  1987  Act. 

b.  Temporary  Deferral  of 
Termination.  Section  214(c)(1)(B) 
confers  similar  discretion  to  grant 
temporary  deferral  of  termination  with 
respect  to  any  family  containing  an 
ineligible  individual  “if  necessary  to 
permit  the  orderly  transition  of  the 
individual  and  any  famiy  members 
involved  to  other  affordable  housing." 
This  temporary  deferral  is  to  be  for  six 
months,  with  subsequent  renewals 
permitted  for  six  months  each,  for  a 
total  deferral  period  of  not  to  exceed 
three  years.  (See  §  §  200.187,  812.10,  and 
912.10  for  these  provisions). 

2.  Use  of  Discretion 

The  statute  confers  the  discretion  on 
PHAs  for  the  public  housing  program 
and  the  Section  8  programs,  and  on 
HUD  for  all  other  programs. 
Consequently,  in  Part  912,  the  rule 
governing  the  public  and  Indian  housing 
programs  (administered  solely  by 
PHAs),  the  language  is  very  general — 
allowing  each  PHA  the  latitude  to 
determine  in  what  situations  it  will 
exercise  its  discretion  to  allow  an 
ineligible  individual  to  remain  in 
occupancy.  However,  it  does  require  a 
PHA  to  adopt  policies  and  guidelines  for 
exercising  its  discretion. 

In  the  case  of  Section  8  programs 
administered  by  PHAs — the  Certificate, 
Housing  Voucher,  and  Moderate 
Rehabilitation  programs — PHAs  are 
given  similar  latitude  under  Part  812. 
Section  8  programs  administered  by 
private  owners  have  more  specific 
directions  about  when  to  exercise 
discretion  in  favor  of  an  ineligible 
individual.  In  order  for  the  individual 
and  family  members  to  benefit  from  an 
exercise  of  discretion  to  permit 
continued  assistance  or  deferral  of 
termination,  the  family  must 
demonstrate  that  it  is  unable  to  find 
other  affordable  housing  of  appropriate 
size.  In  the  case  of  deferral  of 
termination,  the  rule  also  provides  that 
the  project  owner  must  make  the 
determination  of  the  availability  of 
affordable  housing  in  sufficient  time 


before  the  end  of  each  deferral  period  so 
that  the  tenant  can  be  advised,  at  least 
60  days  in  advance  of  the  expiration  of 
the  deferral  period,  whether  or  not  the 
termination  will  be  deferred  again. 
Recognizing  that  a  tenant’s  status  may 
change  favorably,  the  rule  provides  that 
the  tenant  may  establish  eligible  status 
in  the  future,  which  may  result  either  in 
being  determined  fully  eligible  (if  all 
family  members  are  also  eligible)  or 
being  determined  eligible  for  indefinite 
continuation  of  assistance  as  a  “mixed 
family." 

This  proposed  rule  also  provides  that 
when  a  determination  is  made  to  defer 
termination  of  Hnancial  assistance 
temporarily  because  of  the  lack  of 
affordable  housing,  the  project  owner 
must  inform  the  tenant  of  his  or  her 
ineligibility  for  financial  assistance  and 
offer  the  tenant  help  in  finding  other 
affordable  housing.  This  help  may 
include  any  or  all  of  the  following: 
Provision  of  a  list  of  housing  projects 
assisted  under  Federal  programs  not 
covered  by  section  214  of  the  Housing 
and  Commimity  Development  Act  of 
1980  (Section  221(d)(3)  Below  Market 
Interest  Rate  and  Section  202  direct 
loans  for  projects  for  elderly  or 
handicapped — if  no  Section  8  assistance 
is  involved),  and  any  projects  assisted 
under  State  or  local  programs;  referral  to 
a  local  housing  counseling  agency;  and 
referral  to  a  social  welfare  organization. 

If  an  owner  decides  under  this 
provision  neither  to  continue  assistance 
nor  to  defer  termination  of  assistance  to 
a  family  that  has  been  determined  to 
lack  eligible  status,  this  rule  requires 
that  the  family  be  informed  of  the 
decision  in  writing,  with  reasons  for  the 
determination,  and  that  the  family  be 
offered  an  opportunity  to  meet  with  a 
representative  of  the  PHA  or  owner  to 
discuss  the  decision,  in  accordance  with 
HUD  requirements.  At  this  meeting  a 
family  could  provide  information  about 
whether  it  qualifies  as  a  “mixed  family” 
and  whether  there  is  other  affordable 
housing  available  that  could  serve  the 
entire  family. 

3.  Procedure 

The  statute  provides  that  PHAs  and 
project  owners  are  to  exercise  discretion 
after  completion  of  the  applicable  fair 
hearing  process,  when  it  has  been 
determined  that  assistance  is  to  be 
terminated.  HUD  has  interpreted  this 
procedural  prerequisite  for  the  exercise 
of  discretion  to  mean  that  this  decision 
can  only  be  made  after  the  PHA  or 
project  owner  has  afforded  the 
participant  every  opportunity  to 
demonstrate  eligible  status.  Therefore,  if 
the  participant  has  conceded  at  an  early 
stage  that  an  Individual  residing  in  the 


unit  lacks  eligible  status,  the  PHA  or 
project  owner  need  not  conduct  a 
hearing  on  that  issue  before  determining 
whether  to  continue  assistance 
indefinitely  or  to  defer  termination  of 
assistance  temporarily.  Of  course,  if  a 
hearing  is  conducted  on  the  issue  of 
whether  the  participant  has  eligible 
status,  it  also  may  be  used  to  determine 
whether  the  family  should  be  afforded 
relief  under  the  family  preservation 
provisions. 

/.  Prohibition  Against  Assistance  to 
Nonimmigrant  Student  Aliens 

One  other  provision  of  the  new 
paragraph  (cj  of  section  214  is  a 
directive  that  under  no  circumstances 
are  nonimmigrant  student  aliens  to  be 
given  the  beneHt  of  Hnancial  assistance 
under  the  programs  covered  by  section 
214.  Since  nonimmigrants  are  not 
included  in  any  of  the  categories  of 
aliens  eligible  under  section  214, 
nonimmigrant  student  aliens  are 
generally  ineligible  for  financial 
assistance.  Therefore,  the  effect  of  this 
specific  statutory  directive  is  to 
disqualify  nonimmigrant  students  and 
their  families  from  the  discretionary 
continuation  of  assistance  and 
temporary  deferral  of  termination 
provisions.  See  §§  200.188,  812.11,  and 
912.11. 

For  example,  if  a  nonimmigrant 
student  alien  came  to  the  United  States 
and  then  married  a  U.S.  citizen,  and  they 
were  residing  in  an  assisted  dwelling 
unit  on  the  effective  date  of  the  final 
rule,  financial  assistance  could  not  be 
continued  on  behalf  of  the  nonimmigrant 
student  alien,  despite  the  fact  that  the 
family  might  otherwise  qualify  as  a 
“mixed  family."  (Were  the 
nonimmigrant  student  to  vacate  the  unit, 
the  spouse  and  any  children  bom  in  the 
United  States  would  be  eligible  to 
remain.)  Such  a  family  also  would  be 
ineligible  for  deferral  of  termination  of 
assistance,  because  the  family 
contained  a  nonimmigrant  student  alien. 

If  a  nonimmigrant  student  who  is 
married  came  to  the  United  States  as  a 
student  under  the  appropriate 
documentation,  had  children  who  were 
bom  in  the  United  States,  and  was 
residing  with  his  or  her  family  in  an 
assisted  dwelling  unit  on  the  effective 
date  of  the  final  rule,  that  family  would 
be  ineligible  for  temporary  deferral  of 
termination  of  assistance.  (The  student 
and  any  spouse  or  children  who 
accompany  or  follow  to  join  the  student 
are  all  considered  to  be  nonimmigrant 
student  aliens  under  the  statutory 
definition.) 
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K.  Protection  From  Liability  for  Project 
Owners;  Local/State  Agencies  and 
Officials 

Under  the  proposed  rule,  the 
responsible  entity's  decision  to  make  an 
individual  eligible  for  financial 
assistance  based  on  citizenship  or 
eligible  immigration  status  will  not 
result  in  any  monetary  set-off  or 
regulatory  action  by  HUD  if  the 
responsible  entity  properly  follows  the 
procedures  established  under  both  the 
1987  Housing  Act  and  IRCA. 

This  would  require  that,  before  the 
responsible  entity  could  find  an 
individual  to  be  in  an  eligible  status, 
proper  evidence  must  be  submitted  and 
verified  with  the  INS.  (This  would 
encompass  both  primary  and  secondary 
veriHcation,  as  appropriate.) 

A  project  owner  or  responsible  entity 
would  also  not  be  liable  to  HUD  for  any 
monetary  setoff  or  regulatory  action 
because:  (1)  It  provided  an  opportunity 
to  applicants  and  tenants  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status,  or  because  it 
provided  an  opportunity  to  obtain 
secondary  veriHcation  of  eligible 
immigration  status;  (2)  it  was  required  to 
wait  for  a  response  from  the  INS 
following  the  request  for  secondary 
veriRcation;  or  (3)  it  provided  the  fair 
hearing  established  under  this  proposed 
rule. 

With  regard  to  State  and  local 
agencies  and  officials,  the  1987  Housing 
Act  provides  that  these  entities  are 
immune  from  liability — to  HUD  or  to 
outside  third  parties — for  the  design  and 
implementation  of  the  “Federal 
verification  system.”  This  verification 
system  encompasses  the  document 
submission  and  verification 
requirements  established  in  this 
proposed  rule,  the  fair  hearing 
procedure,  as  well  as  the  authority  to 
deny  or  terminate  assistance  based 
upon  a  failure  to  establish  eligible 
immigration  status  through  the  INS 
system. 

However,  it  should  be  noted  that 
immunity  from  liability  under  this 
section  attaches  only  if  the  State  or  local 
agency  or  official  implements  the 
verification  system  in  accordance  with 
prescribed  Federal  rules  and 
regulations.  The  entity’s  failure  to  follow 
such  requirements  may  result  in 


liability,  not  only  to  HUD  but  also  to 
third  parties  who  are  directly  injured  by 
the  omission. 

VI.  Findings  and  Certifrcations 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
Increase  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal,  State  or  local  government, 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  State-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

B.  Regulatory  Agenda 

This  rule  was  listed  as  item  number 
884  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  25, 1988  (53  FR 13854, 13864),  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

C.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  the  Department  is 
required  to  consider  whether  a  rule  has 
a  signifrcant  economic  impact  on  a 
substaiitial  number  of  small  entities,  and 
if  so,  whether  the  method  of 
implementing  the  objective  avoids 
imposing  a  disproportionate  impact  on 
them.  This  rule  will  have  only  a  minimal 
impact  on  small  housing  project  owners, 
small  mortgages  and  small  public 
housing  agencies  (PHAs),  since  the 
requirement  of  section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  as  amended,  that  the 
Secretary  not  make  financial  assistance 
available  to  persons  who  are  not  United 
States  citizens  or  eligible  aliens,  is  being 
implemented  by  requiring  owners  and 
PHAs  to  use  an  easily  accessible  (by 
telephone)  automated  system  for 
verifying  immigration  status.  The 
Department  expects  to  be  able  to 
arrange  for  the  cost  of  this  verification 


system,  established  by  the  Immigration 
and  Naturalization  Service,  to  be  billed 
directly  to  HUD,  so  that  there  will  be  no 
additional  direct  cost  associated  with 
verification  of  immigration  status.  The 
only  other  element  of  cost  or  delay  in 
administration  of  HUD  programs  to  be 
encountered  by  small  entities  as  a  result 
of  this  rule  is  the  requirement  for  a  fair 
hearing,  on  request,  for  any  applicant  or 
tenant  found  to  be  ineligible.  This 
procedure  is  specifically  required  by 
section  214,  so  the  rule  must  require  all 
entities  administering  the  affected 
programs  to  provide  this  hearing. 
Therefore,  the  Undersigned  concludes 
that  the  economic  impact  on  a 
substantial  number  of  small  entities  has 
been  minimized  to  the  extent  possible, 
consistent  with  the  Secretary’s 
responsibilities  under  section  214. 

D.  Environmental  Review 

Under  the  National  Environmental 
Policy  Act  (NEPA)  (42  U.S.C.  4321-4347) 
and  implementing  regulations  (24  CFR 
Part  50),  the  Department  is  required  to 
consider  the  impact  of  policy  level 
actions  such  as  development  of 
regulations  unless  the  subject  matter  is 
categorically  excluded  from  coverage. 
Although  one  of  the  programs  covered 
by  this  rule,  the  Section  8  Certificate 
program,  is  categorically  excluded,  the 
other  programs  are  not.  Consequently. 
HUD  has  prepared  an  environmental 
assessment  of  the  effects  of  this 
proposed  rule  and  has  issued  a  Finding 
of  No  Significant  Impact,  which  is 
available  for  public  inspection  and 
copying  during  regular  business  hours  in 
the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street  SW.,  Washington,  DC  20410-0500. 

E.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  §§200.183,  200.185,  200.186, 
200.187,  235.13,  812.6,  812.8,  812.9,  812.10. 
912.6,  912.8,  912.9,  and  912.10  have  been 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3504(h),  and  have  been  assigned 
OMB  control  numbers  2502-0356  and 
2577-0093.  In  accordance  with  OMB 
regulations  codified  at  5  CFR  1320.13 
and  1320.15,  the  following  chart  is 
provided  to  describe  the  collection  of 
information  requirements. 
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Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Restriction  on  Use  of  Assisted  Housing  by  Aliens 


Description  of  information  collection 

Section  of  24  CFR  affected 

Number  of 
respondents 

Number 

or 

responses 

per 

respond¬ 

ents 

Total  annual 
responses 

Hours  per 
response 

Total 

hours 

Notification  to  tenants  and  applicants  in  Public  and  Indian 

912.6(b),  912.9,  912.10 . 

3,300 

700 

2,310,000 

.01 . 

23,100 

Housing  (2577-0093). 

Der)ials.  Ternwwdions,  Extensions  Deferrals  (2577-0093) . 

912.9,  912.10 . 

3,300 

19 

62,700 

.10  (6  minutes) . 

6,270 

Notification  arnl  Verification,  Denial,  Termination  in  Section  6 

812.6(b).  812.9,  812.10 . 

2.47o!777 

2,470,777 

.05  (3  minutes) . 

123,539 

(2502-0356). 

Notification  and  Verification.  Denial,  Termination  in  FHA  subsi- 

200.183,  200.186  200.187, 

412,315 

412,315 

.05 . 

20,616 

dized  (2502-0356). 

235.13  (e)  &  (f). 

Extensions  (Z502-0258) . 

812.9(d),  200  186(d) . 

144,155 

144,155 

.16  (10  minutes) . 

23,065 

912  6,  912  8,  912  9(c) 

3^300 

761 

2,511,300 

01 .! . ! . 

25,113 

912.10. 

Recordkeeping  in  Section  8  (2502-0356) . 

812.6,  812.8  812.9(c). 

2,470,777 

2,470,777 

.05 . 

125,539 

812.10. 

Recordkeeping  in  FHA  subsidized  (2502-0356) . 

200.183,  200.186(c) 

412,315 

412,315 

.05 . 

20,616 

200.185,  200.187,  235.13 

(e)  &  (f). 

Total  aruHial  burden . 

450,458 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards,  Incorporation  by  reference. 
Loan  programs:  Housing  and  community 
development.  Minimum  property 
standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  215 

Grant  Programs:  Housing  and 
community  development.  Rent 
subsidies. 

24  CFR  Part  235 

Condominiums,  Cooperatives,  Grant 
programs:  housing  and  community 
development,  Homeownership,  Low  and 
moderate  income  housing.  Mortgage 
insurance. 

24  CFR  Part  236 

Low  and  moderate  income  housing 
mortgage  insurance,  projects.  Rent 
subsidies.  Taxes,  Utilities. 

24  CFR  Part  247 

Low  and  moderate  income  housing. 
Public  housing.  Tenant  eviction. 

24  CFR  Part  812 

Low  and  moderate  income  housing. 

24  CFR  Part  850 

Grant  programs:  Housing  and 
community  development.  Relocation 
assistance.  Rental  housing.  Low  and 
moderate  income  housing.  Cooperatives. 


24  CFR  Part  880 

Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
construction.  Rent  subsidies. 

24  CFR  Part  881 

Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  Rent 
subsidies. 

24  CFR  Part  882 

Grant  programs:  Housing  and 
community  development.  Housing,  Low 
and  moderate  income  housing.  Mobile 
homes.  Rent  subsidies. 

24  CFR  Part  883 

Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
construction  and  substantial 
rehabilitation.  Rent  subsidies. 

24  CFR  Part  884 

Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  Rent 
subsidies.  Rural  areas. 

24  CFR  Part  886 

Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  Rent 
subsidies. 

24  CFR  Part  900 

Grant  programs:  Housing  and 
community  development.  Rent 
subsidies. 

24  CFR  Part  W4 

Grant  programs:  Housing  and 
community  development.  Low  and 


moderate  income  housing.  Public 
housing,  Homeownership. 

24  CFR  Part  905 

Grant  programs:  Housing  and 
community  development.  Grant 
programs:  Indians,  Indians,  Low  and 
moderate  income  housing.  Public 
housing,  Homeownership. 

24  CFR  Part  912 

Low  and  moderate  incom*?  housing. 

24  CFR  Part  960 
Public  housing. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Parts  200,  215,  235,  236, 
247,  812,  850,  880,  881,  882,  883,  884,  886, 
900,  904,  905,  912,  and  960,  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  Part  200 
would  be  revised  to  read  as  follows: 

Authority:  Titles  I  and  II.  National  Housing 
Act  (12  U.S.C.  1701-1715Z-18)  and  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  G  is  also  issued  under  sec.  214, 
Housing  and  Community  Development  Act  of 
1980,  as  amended  (42  U.S.C.  1436a). 

2.  A  new  Subpart  G  would  be  added, 
to  read  as  follows: 

Subpart  G — Restriction  on  Use  of  Assisted 
Housing  by  Aiiens 

Sec. 

200.180  Applicability. 

200.181  Definitions. 

200.182  Eligible  status. 

200.183  Submission  of  evidence  of  eligible 
status. 

200.184  Documents  of  eligible  immigration 
status. 

200.185  Verification  of  eligible  immigration 
status. 


[■ 
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Sec. 

200.186  Denial  of  termination  of  assistance. 

200.187  Special  provisions  for  preservation 
of  mixed  families  and  other  families  in 
occupancy  on  [effective  date  of  the  final 
rule]. 

200.188  Specific  prohibiton  of  assistance  to 
nonimmigrant  student  aliens. 

200.189  Protection  from  liability  for  project 
owners,  mortgagees,  State  and  local 
agencies  and  officials. 

Subpart  G — Restriction  on  Use  of 
Assisted  Housing  by  Aiiens 

§200.180  AppHcabHity. 

(a)  This  subpart,  which  implements 
the  statutory  prohibition  on  providing 
financial  assistance  to  benefit 
individuals  w'ho  are  not  in  eligible  status 
with  respect  to  citizenship  or  alien 
status,  is  applicable  to  financial 
assistance  provided  under  section  235  of 
the  National  Housing  Act  (12  U.S.C. 
1715z),  section  236  of  the  National 
Housing  Act  (12  U.S.C.  1715z-l)  (tenants 
paying  below  market  rent  only),  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C. 
1701s). 

(b)  Financial  assistance  is  considered 
to  be  paid  under  Section  235  program  on 
behalf  of  a  mortgagor  when  the  dwelling 
unit  is  subject  to  a  mortgage  insured 
under  section  235  of  the  National 
Housing  Act  (and  Part  235  of  this 
chapter),  and  assistance  payments  are 
made  to  the  mortgagee  on  behalf  of  the 
mortgagor  under  a  contract  between  the 
mortgagee  and  the  Secretary  in 
accordance  with  section  235(b)  of  the 
National  Housing  Act. 

(c)  Financial  assistance  is  considered 
to  be  paid  under  Section  236  program  on 
behalf  of  a  tenant  or  cooperative  unit 
purchaser  when  the  project  is  subject  to 
a  mortgage  insured  or  is  assisted  under 
section  236  of  the  National  Housing  Act 
(and  Part  236  of  this  chapter)  for  which 
interest  reduction  payments  are  paid 
under  a  contract  between  the  mortgagee 
and  the  Secretary  and  the  monthly 
rental  charge  paid  to  the  owner  for  the 
dwelling  unit  is  less  than  the  HUD- 
approved  market  rent,  whether  or  not 
rental  assistance  payments  are  also  paid 
under  a  contract  in  accordance  with 
section  236(f)(2)  and  Part  236,  Subpart  D, 
of  this  chapter. 

(d)  Financial  assistance  is  considered 
to  be  paid  under  the  Rent  Supplement 
program  administered  under  section  101 
of  the  Housing  and  Urban  Development 
Act  of  1965  when  rent  supplement 
payments  are  paid  under  a  contract 
between  the  project  owner  and  the 
Secretary  in  accordance  with  that 
section  and  Part  215  of  this  chapter. 


§200.181  Definitions. 

Assisted  dwelling  unit.  A  dwelling 
unit  for  which  financial  assistance  is 
considered  to  be  paid,  as  determined  in 
accordance  with  §  200.180. 

Citizen.  A  citizen  or  national  of  the 
United  States. 

Evidence  of  citizenship  or  eligible 
immigration  status  (“evidence").  This 
term  refers  to  the  documents  which  must 
be  submitted  in  accordance  with 
§  200.183  for  any  individual  who  is  or 
will  be  occupying  an  assisted  dwelling 
unit. 

(a)  For  U.S.  citizens,  the  evidence 
consists  of: 

(1)  A  signed  declaration  of  U.S. 
citizenship  (§  200.183(a)(l)(i)); 

(2)  A  signed  verification  consent  form 
(§  200.183(a)(2));  and 

(3)  If  the  project  owner  suspects  a 
fraudulent  declaration,  documentation 
of  citizenship  submitted  in  accordance 
with  §  200.185(b). 

(b)  For  aliens,  the  evidence  consists 
of: 

(1)  A  signed  declaration  of  eligible 
immigration  status  (§  200.183(a)(l)(ii)): 

(2)  The  INS  documents  described  in 
§  200.184(a);  and 

(3)  A  signed  verification  consent  form 
(§  200.183(a)(2)). 

Financial  assistance.  See  discussion 
in  §  200.180. 

HUD.  The  U.S.  Department  of  Housing 
and  Urban  Development. 

Notional.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Project  owner.  The  person  or  entity 
that  owns  the  housing  project  containing 
the  assisted  dwelling  unit.  For  purposes 
of  this  subpart,  this  term  includes  the 
mortgagee,  in  the  case  of  a  Section  235 
mortgage. 

Tenant.  For  the  Rent  Supplement 
program  and  the  Section  236  program, 
an  individual  or  a  family  renting  an 
assisted  dwelling  unit  or  occupying  such 
a  dwelling  unit  as  a  cooperative 
member.  For  purposes  of  simplifying  the 
language  in  this  subpart  to  include  the 
Section  235  homeownership  program, 
the  term  tenant  will  also  be  used  to 
include  a  homebuyer,  where 
appropriate. 

§200.182  Eligible  status. 

(a)  Financial  assistance  under  the 
programs  covered  by  this  subpart  is 
restricted  to  individuals  who  are  United 
States  citizens,  as  defined  in  §  200.181, 
or  aliens  who  qualify  as  one  of  the 
following: 

(1)  An  alien  lawfully  admitted  for 
permanent  residence,  as  deflned  by 
section  101(a)(20)  of  the  Immigration  and 


Nationality  Act  (INA),  as  an  immigrant, 
as  defined  by  section  101(a)(15)  of  the 
INA  (8  U.S.C.  1101(a)(20)  and 
1101(a)(15),  respectively)  (immigrants); 

(2)  An  alien  who  entered  the  United 
States  before  January  1, 1972,  or  such 
later  date  as  enacted  by  law,  who  has 
continuously  maintained  residence  in 
the  United  States  since  then,  and  who  is 
not  ineligible  for  citizenship,  but  who  is 
deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259): 

(3)  An  alien  who  is  lawfully  present  in 
the  United  States  pursuant  to  an 
admission  under  section  207  of  the  INA 
(8  U.S.C.  1157)  (refugee  status);  pursuant 
to  the  granting  of  asylum  (which  has  not 
been  terminated)  under  section  208  of 
the  INA  (8  U.S.C.  1158)  (asylum  status); 
or  as  a  result  of  being  granted 
conditional  entry  under  section  203(a)(7) 
of  the  INA  (8  U.S.C.  1153(a)(7))  before 
April  1, 1980,  because  of  persecution  or 
fear  of  persecution  on  account  of  race, 
religion,  or  political  opinion  or  because 
of  being  uprooted  by  catastrophic 
national  calamity; 

(4)  An  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest 
under  section  212(d)(5)  of  the  INA  (8 
U.S.C.  1182(d)(5))  (parole  status): 

(5)  an  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  the 
Attorney  General’s  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(6)  an  alien  lawfully  admitted  for 
temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (pre-1982  legalization). 

(b)  for  a  family  to  be  eligible  for 
financial  assistance,  as  described  in 
§  200.180,  every  member  of  the  family 
residing  in  the  unit  must  be  determineo 
to  have  eligible  status,  as  described  in 
paragraph  (a)  of  this  section. 

§  200. 1 83  Submission  of  evidence  of 
eligible  status. 

(a)  Evidence  of  citizenship  or  eligible 
immigration  status.  As  a  condition  to 
financial  assistance  being  provided,  an 
applicant  or  tenant  must  submit  the 
following  materials  to  the  project  owner 
with  respect  to  any  individual, 
regardless  of  age,  who  is  or  will  be  an 
occupant  of  the  assisted  dwelling  unit: 

(1)  Declaration.  A  written  declaration 
signed,  under  penalty  of  perjury,  by  the 
adult  for  whom  the  declaration  is 
submitted.  In  the  case  of  a  child,  the 
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declaration  must  be  signed  and 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The 
declaration  must  certify  whether  the 
individual: 

(1]  Is  a  citizen; 

(ii)  Is  an  alien  with  eligible 
immigration  status,  as  described  in 
§  200.182:  or 

(iii)  Was  62  years  of  age  or  older  and 
receiving  HUD  Hnancial  assistance  on 
[the  effective  date  of  the  final  rule]. 

(2)  Consent  form.  A  verification 
consent  form  signed  by  the  adult  for 
whom  the  form  is  submitted.  In  the  case 
of  a  child,  the  form  must  be  signed  and 
sumbitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The  consent 
form  shall  provide  that: 

(i)  Any  evidence  submitted  by  the 
individual  may  be  released  by  the 
project  owner  to  HUD. 

(ii)  Such  evidence  may  be  released  by 
the  project  owner  to  a  Federal,  State,  or 
local  agency  for  the  following  purposes: 
Verification  of  eligible  immigration 
status,  enforcement  of  restrictions  on 
the  availability  of  assistance  because  of 
such  status,  or  investigation  or 
prosecution  of  fraud  in  connection  with 
any  Federal  housing  assistance  program 
as  permitted  under  applicable  State  or 
local  laws  concerning  the  protection  of 
personal  privacy. 

(iii)  HUD  may  release  the  evidence  or 
other  information  to  any  Federal,  State, 
or  local  government  agency  (including 
the  Social  Security  Administration  and 
the  Immigration  and  Naturalization 
Service)  for  the  following  purposes: 
Verification  of  eligible  immigration 
status,  enforcement  of  restrictions  on 
the  availability  of  assistance  because  of 
such  status,  and  investigation  or 
prosecution  of  fraud  in  connection  with 
any  Federal  housing  assistance  program, 
as  permitted  by  the  Privacy  Act  of  1974, 

5  U.S.C.  552a.  Information  released  to 
the  Immigration  and  Naturalization 
Service  may  be  used  in  deportation 
proceedings.  Information  may  also  be 
released  by  HUD  as  permitted  by  the 
Freedom  of  Information  Act,  5  U.S.C. 

552.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
information  by  the  entity  receiving  it. 

(3)  Documentation.  The  following 
documentation  requirements  apply, 
based  on  the  type  of  declaration 
submitted  in  accordance  with  paragraph 

(a)(1)  of  this  section: 

(i)  Individuals  declaring  that  they  are 
in  an  eligible  immigration  status  are 
required  to  submit  evidence  of  such 
status  as  specified  in  §  200.184. 

(ii)  Individuals  declaring  that  they 
were  62  years  of  age  or  older  and 


receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule]  are 
required  to  submit  proof  of  age  in 
accordance  with  HUD  requirements. 

(iii)  Individuals  declaring  that  they  are 
U.S.  citizens  are  not  required  to  submit 
documentation  of  citizenship,  except 
when  the  project  owner  has  reason  to 
suspect  that  the  individual  has 
submitted  a  fraudulent  declaration  of 
citizenship,  and  then  only  in  accordance 
with  the  requirements  of  paragraph 
(a)(4)  of  this  section. 

(4)  Procedures  when  fraud  suspected 
with  respect  to  citizenship,  (i)  A  project 
owner  has  reason  to  suspect  that  a 
declaration  of  citizenship  submitted  by 
an  applicant  or  tenant  is  fraudulent  if: 

(A)  In  verifying  the  applicant’s  or 
tenant’s  eligibility  for  financial 
assistance,  the  project  owner  discovers 
conflicting  or  inconsistent  information 
reegarding  the  identity  or  claimed 
citizenship  or  eligible  immigration  status 
of  the  applicant  or  tenant;  or 

(B)  The  project  owner  is  informed  that 
the  applicant’s  or  tenant’s  claimed 
citizenship  or  eligible  immigration  status 
is  fraudulent.  Such  information  must  be 
corroborated  by  documentation  such  as 
copies  of  INS  documents  or  deportation 
orders,  or  records  establishing  foreign 
citizenship. 

(ii)  When  a  project  owner  has  reason 
to  suspect  that  an  applicant  or  tenant 
has  submitted  a  fraudulent  declaration 
of  citizenship  under  §  200.183,  the  owner 
shall  require  the  applicant  or  tenant  to 
submit  documentation  of  citizenship.  If 
the  documentation  fails  to  establish 
citizenship,  as  specified  under  HUD 
requirements,  the  owner  shall  deny  or 
terminate  assistance  in  accordance  with 
§  200.186  or  §  235.13(e).  Where  an 
individual  has  received  the  benefit  of  a 
substantial  amount  of  HUD  financial 
assistance  to  which  he  or  she  was  not 
entitled  because  the  individual 
intentionally  misrepresented  eligibility 
on  the  basis  of  citizenship  and  recovery 
of  the  funds  cannot  be  achieved  by 
administrative  action,  the  project  owner 
may  refer  the  case  to  the  HUD  Regional 
Inspector  General’s  (IG’s)  office  for 
further  investigation.  Possible  criminal 
prosecution  may  follow,  based  on  the 
False  Statements  Act,  18  U.S.C.  1001  and 
1010. 

(b)  Notice  to  applicants  and 
tenants. — (1)  Type  of  notice.  The  project 
owner  shall  notify  tenants  and 
applicants  (including  applicants  whose 
names  are  on  a  waiting  list  on  [the 
effective  date  of  the  final  rule]),  that 
financial  assistance  is  contingent  upon 
the  submission  and  verification,  as 
appropriate,  of  the  evidence  referred  to 
in  paragraph  (a)  of  this  section. 


(i)  In  the  Rent  Supplement  and 
Section  238 programs,  an  owner  shall 
notify  all  applicants  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status  at  the  time 
an  application  for  financial  assistance  is 
submitted.  Applicants  whose  names  are 
on  a  waiting  list  on  (the  effective  date  of 
the  final  rule]  must  also  be  notified  of 
these  requirements.  Notification  to 
tenants  of  the  requirement  to  submit 
evidence  shall  coincide  with  the  owner’s 
regular  tenant  notice  concerning 
verification  of  income. 

(ii)  In  the  Section  235  program,  a 
mortgagee  shall  give  notice  of  the 
requirement  to  submit  evidence  of 
citizenship  or  eligible  immigration  status 
to  each  applicant  for  financial 
assistance  under  Section  235  at  the  time 
an  application  for  financial  assistance  is 
submitted.  Applicants  whose  names  are 
on  a  waiting  list  on  (the  effective  date  of 
the  final  rule]  must  also  be  notified  by 
the  mortgagee  of  these  requirements.  A 
mortgagor  receiving  Section  235 
assistance  must  be  notified  of  the 
requirement  to  submit  evidence  upon 
the  occurrence  of  any  of  the  events 
described  in  §  235.13(a).  However, 
mortgagors  already  receiving  assistance 
under  contracts  executed  before  (the 
effective  date  of  the  final  rule]  are  not 
required  to  provide  evidence  of 
citizenship  or  eligible  immigration  status 
unless  they  seek  a  change  in  the  terms 
of  their  assistance  contracts. 

[2)  form  of  notice.  A  notice  under  this 
section  of  the  requirement  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status  shall  describe  the 
type  of  evidence  that  must  be  submitted 
and  shall  state  when  the  evidence  must 
be  submitted.  The  notice  shall  be  given 
in  accordance  with  HUD  requirements. 

(c)  Recipient  of  evidence.  For 
financial  assistance  in  the  form  of  rent 
supplment  payments  or  section  236 
basic  rent  tenancy  or  rental  assistance 
payments,  the  evidence  shall  be 
submitted  by  each  applicant  and  tenant 
to  the  owner  of  the  assisted  dwelling 
unit.  For  financial  assistance  in  the  form 
of  section  235  assistance  payments,  the 
evidence  shall  be  sumbitted  by  each 
applicant  and  mortgagor  to  the 
mortgagee.  The  owner  or  mortgagee  is 
responsible  for  administering  the 
restrictions  on  providing  assistance  to 
persons  who  are  not  citizens  or  aliens 
with  eligible  immigration  status,  and 
shall  exercise  this  responsibility  in 
accordance  with  HUD  requirements. 

(d)  Failure  to  submit  evidence.  Failure 
to  submit  required  evidence  of 
citizenship  or  eligible  immigration  status 
(except  in  the  case  of  a  Section  235 
mortgagor  whose  assistance  contract 
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was  executed  before  [the  effective  date 
of  the  final  rule])  shall  result  in  denial  or 
termination  of  financial  assistance  in 
accordance  with  the  procedures  of 
§  §  200.185  through  200.187. 

(e)  Frequency  of  Evidence  Submission 
Requirements.  (1)  For  financial 
assistance  in  the  form  of  rent 
supplement  payments  or  Section  236 
basic  rent  tenancy  or  rental  assistance 
payments,  the  tenant  shall  submit 
required  evidence  at  regular  and  interim 
reexaminations,  in  accordance  with  the 
provisions  of  §  215.55  (a)  and  (b)  and 

§  236.80  (a)  and  (b). 

(2)  For  financial  assistance  in  the  form 
of  Section  235  assistance  payments, 
each  applicant  or  mortgagor  shall 
submit  the  required  evidence  upon 
occurrence  of  any  of  the  events 
described  in  §  235.13(a). 

[f)  One-time  evidence  requirement 
Submission  of  evidence  that  an 
occupant  of  the  assisted  dwelling  unit  is 
a  citizen,  or  that  as  of  [effective  date  of 
final  rule]  the  occupant  was  62  years  of 
age  or  older  and  receiving  HUD 
financial  assistance,  is  only  required 
one  time  during  continuous  assisted 
occupancy  under  any  covered  program. 

§  200.184  Documents  of  eligible 
immigration  status. 

The  original  of  one  of  the  following 
documents  is  acceptable  evidence  of 
eligible  immigration  status,  subject  to 
verification  in  accordance  with 
§  200.185: 

(a)  Form  1-151  (issued  before  1979),  I- 
551,  or  AR-3a  (issued  during  1941-1949), 
Alien  Registration  Receipt  Card  (for 
permanent  resident  aliens); 

(b)  Form  I-181B  or  passport,  stamped 
"Processed  for  1-551,  temporary 
evidence  of  lawful  admission  for 
permanent  residence"  (for  permanent 
resident  aliens); 

(c)  Form  1-94,  Arrival-Departure 
Record,  annotated  with  one  of  the 
following: 

(1)  “Section  207”  or  "Refugee”; 

(2)  “Section  208”  or  “Asylum”;  or 

(3)  “Section  243(h)”  or  “Deportation 
stayed  by  Attorney  General”; 

(d)  Form  1-94,  Arrival-Departure 
Record — ^Parole  Edition,  annotated  with 
one  of  the  following: 

(1)  “Section  212(d)(5)”  or  “Admitted  at 
Attorney  General  Discretion"; 

(2)  “Conditional  Entry”  or  “Section 
203(a)(7)”  (before  April  1, 1980); 

(e)  Form  1-688,  Temporary  Resident 
Card,  or  1-688A,  Employment 
Authorization  (both  of  which  documents 
expire),  either  of  which  must  be 
annotated  “Section  245A”; 

(f)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 


one  of  the  above-listed  categories  has 
been  made  and  the  applicant’s 
entitlement  to  the  document  has  been 
verified;  or 

(g)  Any  other  document  specified  by 
HUD  in  a  notice  published  in  the 
Federal  Register. 

§  200.18S  Verification  of  eligible 
immigration  status. 

(a)  General  procedures.  After  notice 
of  the  requirement  to  submit  evidence  is 
provided  to  an  applicant  or  tenant  under 
§  200.183(b),  the  project  owner  shall 
continue  to  process  an  applicant  for 
purposes  of  establishing  eligibility  for 
financial  assistance  without  regard  to 
immigration  status,  if  the  applicant 
otherwise  qualifies  for  such  assistance. 
In  addition,  the  project  owner  shall 
verify  the  immigration  status  of  aliens  as 
follows: 

(1)  Primary  verification,  (i)  Primary 
verification  of  the  immigration  status  of 
applicants  and  tenants  with  the 
Immigration  and  Naturalization  Service 
(INS)  is  conducted  by  means  of  an 
automated  system  that  provides  access 
to  alien  names,  file  numbers  and 
admission  numbers. 

(ii)  The  INS  document  submitted  by 
the  applicant  or  tenant  to  establish 
eligible  immigration  status  must  contain 
a  photograph,  or  the  project  owner  shall 
request  another  document  bearing  a 
photograph  to  ensure  the  identity  of  the 
alien. 

(iii)  The  project  owner  shall  not  deny 
or  terminate  financial  assistance  to  an 
applicant  or  tenant  on  the  basis  of 
immigration  status  if  the  primary 
verification  system  indicates  that  the 
applicant  or  tenant  has  eligible 
immigration  status. 

(2)  Secondary  verification  (Appeal). 

(i)  Secondary  verification  provides  an 
appeal  of  the  primary  verification 
determination  through  a  manual  search 
of  INS  alien  files.  A  project  owner 
institutes  secondard  verification  by 
forwarding  photographs  of  the  original 
INS  documents  listed  at  §  200.184  (front 
and  back),  attached  to  Document 
Verification  Request  Form  G-845,  to  a 
designated  INS  field  office  for  review. 

(ii)  The  project  owner  shall  promptly 
institute  secondary  verification 
whenever: 

(A)  Primary  verification  is  either 
unavailable  to,  or  not  feasible  for  use 
by,  the  project  owner; 

(B)  Primary  verification  instructs  the 
project  owner  to  institute  secondary 
verification; 

(C)  Primary  verification  is  unable  to 
verify  the  immigration  status  of  the 
applicant  or  tenant; 

(D)  Documents  are  submitted  by  the 
applicant  or  tenant  that  indicate 


immigration  status,  but  do  not  contain 
an  “A-number";  or 

(E)  An  INS  receipt  is  submitted  as 
documentation. 

(iii)  Pending  the  outcomne  of 
secondary  verification  imder  paragraph 
(a)(2)(ii)  of  this  section,  the  project 
owner  is  required  to: 

(A)  Continue  to  process  the  applicant 
for  purposes  of  establishing  eligibility 
for  financial  assistance,  if  the  applicant 
otherwise  qualifies  for  such  assistance. 
Financial  assistance  may  not,  however, 
be  provided  to  any  applicant  until 
eligible  inunigration  status  is  verified 
through  the  INS.  In  cases  where 
eligibility  for  financial  assistance  is 
established  prior  to  the  verification  of 
eligible  immigration  status,  the  project 
owner  shall  place  the  applicant's  name 
on  any  waiting  list  and  shall  allow  the 
applicant  to  accrue  priority  on  the  list 
pending  the  verification  determination. 

(B)  Continue  to  provide  financial 
assistance  to  any  tenant  without  regard 
to  immigration  status,  if  the  tenant 
otherwise  qualifies  for  such  assistance. 

(b)  Liability  of  project  owner  for  INS 
verification.  The  project  owner  shall  not 
be  liable  for  any  action,  delay,  or  failure 
of  the  INS  to  conduct  the  automated  or 
manual  verification  referred  to  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

§  200.186  Denial  or  termination  of 
assistance. 

(a)  Applicability.  This  section  is 
applicable  to  financial  assistance  in  the 
form  of  rent  supplement  payments  or 
Section  236  basic  rent  tenancy  or  rental 
assistance  payments  (tenants  paying 
below  market  rent  only).  (See  §  235.13(e) 
for  relevant  language  pertaining  to  the 
Section  235  homeownership  assistance 
program). 

(b)  Denial  of  assistance.  The  owner 
shall  not  admit  an  application  for 
participation  in  the  rent  supplement  or 
Section  236  below  market  rent  programs, 
or  commence  any  new  form  of  financial 
assistance  for  a  current  tenant,  unless 
evidence  of  citizenship  or  eligible 
immigration  status  has  been  submitted 
to  the  owner  and  verified  in  accordance 
with  §  200.185. 

(c)  Procedural  requirements — denial 
of  assistance. — (1)  Notice.  If  the 
applicant  fails  to  submit  evidence  of 
citizenship  (see  §  200.183(a))  or  eligible 
immigration  status  (see  §  200.183(b)),  or 
if  the  INS  verification  system  under 

§  200.185  establishes  that  the  applicant 
does  not  have  eligible  immigration 
status,  the  owner  shall: 

(i)  Inform  the  applicant  in  writing  that 
his  or  her  application  for  financial 
assistance  is  denied,  and  provide  a  brief 
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statement  of  the  reasons  for  the  denial 
of  assistance;  and 

(ii)  Inform  the  applicant  that  he  or  she 
has  a  right  to  request  an  informal 
hearing  (under  §  200.186(c](2}]  within  14 
days  of  the  date  of  the  owner’s  notice  of 
ineligibility. 

(2)  Informal  hearing,  (i)  Upon  timely 
request  for  an  informal  hearing,  the 
applicant  shall  have  an  opportunity  to: 

(A)  Meet  with  any  person  designated 
by  the  owner  (including  an  officer  or 
employee  of  the  owner)  other  than  a 
person  who  made  or  approved  the 
decision  under  review  or  a  subordinate 
of  such  person. 

(B)  Submit  evidence  of  citizenship  (if 
required  under  §  200.185(b]),  or  of  an 
INS  determination  of  eligible 
immigration  status,  as  described  in 

S  200.184.  Evidence  may  be  considered 
without  regard  to  its  admissibility  under 
the  rules  of  evidence  applicable  to 
judicial  proceedings. 

(C)  S^k  representation  by  an 
attorney,  or  other  designee,  at  the 
applicant's  own  e^qiense. 

(ii)  The  owner  shall  provide  the 
applicant  with  a  written  final  decision 
within  five  days  of  die  informal  hearing, 
stating  the  basis  for  the  decision. 

(iii)  Hie  owner  must  keep  the 
following  materials  mi  file  for  at  least 
three  years:  The  ai^lication  for  financial 
assistance:  photocopies  of  any 
documents  submitt^  (front  and  back); 
the  signed  verification  consent  fOTm;  INS 
verificatum  results;  the  applicant’s 
request  for  an  informal  heciring  on  the 
initial  determinaticm  of  ineligibihty;  and 
the  owner's  written  determination 
following  the  informal  hearing  under 
paragraph  (c)(2)  of  this  section. 

(d)  Termination  of  Financial 
Assistance  (including  Eviction). — (1) 
Termination  events.  Upon  the 
occurrence  of  any  of  the  following 
events,  financial  assistance  for  the 
tenant  shall  terminate  in  accordance 
with  the  procedural  requirements  of 
paragraphs  (d)(4)  through  (d)(6)  of  this 
section,  and  oth^  HUD  requirements: 

(i)  If,  after  notice  under  S  200.183  is 
provided  of  the  duty  to  submit  evidence 
of  citizenship  or  eligible  immigration 
status,  the  tenant  fails  to  submit  such 
evidence  at  annual  reexamination; 

(ii)  If  the  tenant  fails  to  obtain  the 
owner’s  approval  for  occupancy  of  the 
assisted  dwelling  unit  by  an  additional 
person  for  whom  evidence  of  citizenship 
or  eligible  immigration  status  is 
required; 

(iii)  If  the  INS  verification  system 
described  in  §  200.185  establishes  that 
the  tenant  does  not  have  eligible  status; 
or 

(iv)  If  the  owner  has  admitted  a  tenant 
with  financial  assistance,  but  the  owner 


is  subsequently  informed  by  HUD,  or 
otherwise  determines,  in  accordance 
with  §  200.185(b),  that  the  evidence  of 
citizenship  or  eligible  immigration  status 
was  fraudulently  obtained  or  submitted, 
or  is  otherwise  not  valid  or  authentic 
evidence  of  such  status. 

(2)  When  termination  is  not  required. 

(i)  Hie  owner  may  not  terminate 
financial  assistance  if  any  pm^n  for 
whom  required  evidence  has  not  been 
submitted  by  the  tenant  has  moved  from 
the  assisted  dwelling  unit. 

(ii)  The  owner  may  not  terminate 
financial  assistance  if  any  person 
determined  not  to  be  in  an  eligible 
immigration  status  following  verification 
luider  §  200.185  has  moved  fixim  the 
assisted  dwelling  unit. 

(iii)  The  owner  may  not  terminate 
financial  assistance  if  any  person  who 
signed  a  fiaodulent  declaration  of 
citizenship  or  eligible  immigration  status 
has  moved  from  the  assisted  dwelling 
unit. 

(hr)  Instead  of  terminating  assistance 
when  evidence  of  citizenship  or  eligible 
immigraticm  status  has  not  been 
submitted  at  a  regular  reexamination  or 
an  interim  reexamination  (i.e.,  for  a  new 
occupant),  the  project  owner  may  grant 
an  extenskm  of  time  for  sulunission  of 
the  required  evidence. 

(A)  The  project  owner  may,  in  its  own 
discreticHi,  grant  an  extension  if: 

(1)  The  tenant  submits  the  declaration 
required  under  |  20ai83(a).  certifying 
that  any  person  for  whom  required 
evidence  has  not  been  sulmiitted  is  an 
alien  with  eligible  immigratimi  status, 
but  shows  that  the  evidence  needed  to 
support  a  claim  of  eligible  immigration 
status  is  temporarily  unavailable,  and 
that  additional  time  is  needed  to  obtain 
and  sulnnit  the  evidence;  and 

{2)  The  tenant  promises  to  make 
prompt  and  diligent  efforts  to  obtain  the 
evidence. 

(B)  An  extension  und«'  this  paragraph 
(d)(2)(iv)  shall  be  for  a  specific  period 
needed  to  obtain  the  evidence.  Where 
the  tenant  is  required  to  submit  the 
evidence  at  an  annual  reexamination, 
any  extension(s)  granted  by  the  owner 
shall  not  allow  submission  of  the 
evidence  beyond  ninety  days  after  the 
effective  date  of  the  reexamination. 
Where  the  tenant  is  required  to  request 
the  owner’s  approval  for  occupancy  of 
the  dwelling  unit  by  an  additional 
person,  any  extension(s)  granted  by  the 
owner  shall  not  allow  submission  of  the 
evidence  beyond  ninety  da3rs  after 
occupancy  ^  the  addition^  person. 

(C)  The  owner’s  decision  to  grant  an 
extension  of  time  for  the  tenant  to 
submit  the  evidence,  and  the  owner's 
determination  of  the  length  of  the 
extension,  shall  be  made  after 


considering  the  facts  and  circumstances 
of  the  individual  case.  The  tenant  shall 
not  have  any  right  to  an  extension,  and 
the  owner  may  revoke  an  extension  if 
the  tenant  is  not  making  diligent  efforts 
to  obtain  the  evidence,  and  if  there  is  no 
reasonable  likelihood  that  the  tenant 
will  be  able  to  submit  the  evidence 
during  the  extension. 

(D)  If  the  tenant  has  not  submitted  the 
evidence  by  the  end  of  the  ninety-day 
extension,  the  owner  shall  promptly 
terminate  financial  assistance  for  the 
tenant  by  terminating  the  assisted 
tenancy  in  accordance  with  paragraphs 
(d)(4],  (5)  and  (6)  of  this  section.  The 
owner’s  decision  to  grant  an  extension 
shall  be  in  writing,  and  shall  state  the 
reasons  for  the  owner’s  determination. 

(v)  The  owner  must  consider 
permitting  continued  assistance  or 
deferral  of  termination  on  behalf  of  an 
individual  in  occupancy  on  (the  effective 
date  of  the  final  rule]  under  §  200.187. 

(3)  Retention  of  financial  assistance. 
'Hie  owner  may  not  receive  or  retain 
financial  assistance  paid  for  the  benefit 
of  a  tenant  if  the  owner  extends 
assistance  to  an  applicant  or  tenant  in 
violation  of  the  restriction  specified  in 
S  200.186(b).  HUD  may  take  other 
appropriate  remedial  action. 

(4)  Notice  (^termination  of 
assistance,  (i)  Upon  the  occurrence  of 
any  of  the  events  described  in 
paragraph  (d)(1)  of  this  section,  the 
owner  shall: 

(A)  Inform  the  tenant  in  writing  that 
the  tenant’s  eligibility  for  financial 
assistance  is  terminated,  and  provide  a 
brief  statement  of  the  reasons  for  the 
termination  of  assistance. 

(B)  Inform  the  tenant  of  the  right  to 
ic  quest  an  informal  hearing  within  14 
days  of  the  date  of  the  owner’s  notice  of 
ineligibility. 

(ii)  Financial  assistance  to  a  tenant 
may  not  be  terminated  until  the 
conclusion  of  the  informal  hearing,  and 
then  only  upon  a  determination  that  the 
alien  is  not  in  an  eligible  immigration 
status. 

(5)  Informal  hearing,  (i)  Upon  timely 
request  for  an  informal  hearing,  the 
tenant  shall  have  an  opportunity  to: 

(A)  Meet  with  any  person(8] 
designated  by  the  owner  (including  an 
officer  or  employee  of  the  owner)  other 
than  a  person  who  made  or  approved 
the  decision  under  review  or  a 
subordinate  of  such  person. 

(B)  Submit  evidence  of  citizenship  (if 
required  under  §  200.185(b)],  or  of  an 
INS  determination  of  eligible 
immigration  status,  as  described  in 

§  200.184.  Evidence  may  be  considered 
without  regard  to  its  admissibility  under 
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the  rules  of  evidence  applicable  to 
judicial  proceedings. 

(C)  Seek  representation  by  an 
attorney,  or  other  designee,  at  the 
tenant's  own  expense. 

(ii)  The  owner  shall  provide  the  tenant 
with  a  written  determination  within  Hve 
days  of  the  informal  hearing,  stating  the 
basis  for  the  decision. 

(iii)  The  owner  must  keep  the 
following  materials  on  file  for  at  least 
three  years:  The  application  for  financial 
assistance;  photocopies  of  any 
documents  submitted  (front  and  back); 
the  signed  veriHcation  consent  form;  INS 
veriHcation  results;  the  tenant's  request 
for  an  informal  hearing  on  the  initial 
determination  of  ineligibility;  and  the 
owner's  written  determination  following 
the  informal  hearing  under  paragraph 
(d)(5)  of  this  section. 

(6)  Termination  of  assisted 
occupancy.  Upon  occurrence  of  any  of 
the  events  described  in  paragraph  (d)(1) 
of  this  section,  assisted  occupancy  is 
terminated  by  undertaking  any  of  the 
following  actions; 

(i)  If  permitted  under  the  lease,  the 
owner  may  notify  the  tenant  that 
because  of  such  occurrence  the  tenant  is 
required  to  pay  the  HUD-approved 
market  rent  for  the  dwelling  unit  The 
notice  shall  be  given  in  accordance  with 
HUD  requirements. 

(ii)  The  owner  may  enter  into  a  new 
lease  without  financial  assistance. 

(iii)  The  owmer  may  evict  the  tenant. 
An  owner  may  continue  to  receive 
assistance  payments  if  action  to 
terminate  the  tenancy  under  an  assisted 
lease  is  promptly  initiated  and  diligently 
pursued  in  accordance  with  the  terms  of 
the  lease,  and  if  eviction  of  the  tenant  is 
undertaken  by  judicial  action  pursuant 
to  State  and  local  law.  Action  by  the 
owner  to  terminate  the  tenancy  and  to 
evict  the  tenant  must  be  in  accordance 
with  Part  247  and  other  HUD 
requirements.  For  any  jurisdiction,  HUD 
may  prescribe  a  maximum  period  during 
which  assistance  payments  may  be 
continued  during  eviction  proceedings 
and  may  prescribe  other  standards  of 
reasonable  diligence  for  the  prosecution 
of  eviction  proceedings. 

(7)  Resumption  of  assistance.  When 
fmancial  assistance  for  the  tenant  has 
been  terminated  in  accordance  with 
§  200.186(d),  financial  assistance  for  the 
tenant  shall  not  resume  unless: 

(i)  All  required  evidence  has  been 
submitted  by  the  tenant  and  veriHed  by 
the  owner,  and 

(ii)  Resumption  of  assistance  is 
authorized  in  accordance  with  HUD 
requirements 


§  200.187  Special  provisions  for 
preservation  of  mixed  families  and  other 
families  in  occupancy  on  [the  effective  date 
of  the  final  rule]. 

(a)  When  a  project  owner  would 
otherwise  be  required  to  terminate 
assistance  because  of  the  status  of  an 
individual  who  was  receiving  flnancial 
assistance  on  {the  effective  date  of  the 
final  rule]  (following  the  provision  of  a 
hearing  in  accordance  with  §  200.186,  if 
requested),  the  project  owmer  must 
consider  whether  the  tenant  qualifies  for 
relief  under  this  section. 

(b)  If  the  individual  lacking  eligible 
status,  as  described  in  §  200.182,  is  a 
member  of  a  family  in  which  the  head  of 
household  or  spouse  has  eligible  status, 
the  project  owner  must  consider 
whether  continued  assistance  is 
necessary  to  avoid  division  of  the 
family.  In  making  this  determination,  the 
project  owner  must  consider  only  what 
is  necessary  to  avoid  division  of  the 
“family”  consisting  of  the  head  of 
household,  any  spouse,  and  parents  or 
children  of  the  head  of  household  or 
spouse.  The  decision  to  continue 
assistance  on  behalf  of  such  an 
individual  will  be  made  once,  and  need 
not  be  reconsidered  thereafter. 

(1)  If  the  tenant  is  receiving  only 
minimal  financial  assistance  and  the 
project  owner  detennines  that  the  tenant 
could  afford  to  continue  occupancy  in 
the  dwelling  unit  writhout  assistance,  the 
project  owmer  may  determine  that 
continued  provision  of  financial 
assistance  is  not  necessary  to  avoid  the 
division  of  the  family  and  may  terminate 
assistance  rather  than  to  continue  it 
under  this  section. 

(2)  If  the  tenant  demonstrates  that 
reasonable  efforts  to  find  other 
affordable  housing  of  appropriate  size 
have  been  unsuccessful,  this  evidence 
will  be  sufficient  for  the  project  owmer 
to  determine  that  continued  financial 
assistance  is  necessary  to  avoid  division 
of  the  family.  In  such  a  case,  the  project 
owmer  must  continue  to  provide 
financial  assistance  under  this  section 
so  long  as  the  tenant  satisfies  other 
requirements  of  continued  participation. 

(3)  If  some  members  of  the  family  do 
not  qualify  as  members  of  the  “family” 
that  is  not  to  be  divided,  as  described 
above,  financial  assistance  may  be 
continued  to  the  tenant  under  this 
section  only  if  the  persons  not  qualifying 
as  “family”  members  move  out  of  the 
unit  within  the  period  stated  in  the  final 
determination  of  ineligible  status. 

(c)  If  financial  assistance  is  not  to  be 
continued  under  paragraph  (b)  of  this 
section,  then  the  project  owner  must 
determine  whether  temporary  deferral 
of  the  termination  of  financial 
assistance  is  necessary  to  permit  the 


orderly  transition  of  the  ineligible 
individual  and  family  members  involved 
to  other  affordable  housing.  If  such  a 
deferral  is  warranted,  it  shall  be  for  a 
six-month  period.  A  deferral  period  may 
be  renewed  for  an  additional  period  of 
six  months  if  warranted,  but  the 
aggregate  deferral  period  may  not 
exceed  three  years. 

(1)  The  project  owner  will  determine 
whether  other  affordable  housing  of 
appropriate  size  is  available  based  on 
the  owner's  knowledge  and  on  evidence 
of  the  tenant's  efforts  to  locate  such 
housing.  If  the  determination  is  that 
additional  time  is  needed  for  the  family 
to  make  the  transition  to  other 
affordable  housing,  the  project  owner 
will  grant  a  deferral  under  this 
paragraph  (c). 

(2)  At  the  beginning  of  each  deferral 
period,  the  project  owmer  must  inform 
the  tenant  of  his  or  her  ineligibility  for 
financial  assistance  and  ofier  the  tenant 
information  and  referrals  to  assist  in 
finding  other  affordable  housing. 

(3)  Before  the  end  of  each  deferral 
period,  the  project  owner  must  make  a 
determination  of  the  availability  of 
afiordable  housing  (based  on  the 
owner's  knowledge  and  on  evidence  of 
the  tenant's  efforts  to  locate  such  . 
housing)  in  sufficient  time  so  that  the 
tenant  can  be  advised,  at  least  60  days 
in  advance  of  the  expiration  of  the 
deferral  period,  whether  terminaticm 
will  be  deferred  again. 

(4)  If,  during  a  deferral  period,  the 
status  of  the  head  of  household  or 
spouse  changes  and  he  or  she  is  able  to 
establish  eligible  status,  the  tenant 
either  will  be  determined  fully  eligible 
(if  all  family  members  are  also  eligible) 
or  will  be  considered  for  eligibility  for 
indefinite  continuation  of  financial 
assistance  under  paragraph  (b)  of  this 
section. 

(d)  The  project  owner's  determination 
of  whether  the  tenant  qualifies  for  relief 
under  this  section  must  be  conveyed  to 
the  tenant  in  writing,  stating  the  reasons 
for  the  decision  if  it  is  adverse  to  the 
tenant.  If  the  project  owner  decides 
neither  to  continue  assistance  under 
paragraph  (b)  of  this  section  nor  to  defer 
termination  of  financial  assistance 
temporarily  under  paragraph  (c)  of  this 
section  on  behalf  of  an  individual  who 
has  been  determined  to  lack  eligible 
status,  the  project  owner  shall  offer  the 
tenant  an  opportunity  to  meet  with  a 
representative  of  the  owner  to  discuss 
the  decision,  in  accordance  with  HUD 
procedures. 
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§  200.188  Specific  prohibition  of 
assistance  to  nonimmigrant  student  aliens. 

The  provisions  of  §  200.187,  permitting 
continuation  of  assistance  or  deferral  of 
termination  of  Hnancial  assistance  for 
certain  tenants,  do  not  authorize  relief 
with  respect  to  any  tenant  who  is 
determined  to  be  a  nonimmigrant 
student  alien.  For  this  purpose,  a 
nonimmigrant  student  alien  is  defined  as 
any  alien  who  has  a  residence  in  a 
foreign  country  that  such  alien  has  no 
intention  of  abandoning;  who  is  a  bona 
fide  student  qualified  to  pursue  a  full 
course  of  study;  and  who  is  admitted  to 
the  United  States  temporarily  and  solely 
for  purposes  of  pursuing  such  a  course 
of  study  at  an  established  institution  of 
learning  or  other  recognized  place  of 
study  in  the  United  States,  particularly 
designated  by  such  alien  and  approved 
by  the  Attorney  General  after 
consultation  with  the  Department  of 
Education  of  the  United  States,  which 
institution  or  place  of  study  shall  have 
agreed  to  report  to  the  Attorney  General 
the  termination  of  attendance  of  each 
nonimmigrant  student  (and  if  any  such 
institution  of  learning  or  place  of  study 
fails  to  make  such  reports  promptly  the 
approval  shall  be  withdrawn);  and  the 
alien  spouse  and  minor  children  of  any 
alien  described  above,  if  the  spouse  or 
children  are  accompanying  such  alien  or 
following  to  join  such  alien. 

§  200.189  Protection  from  liability  for 
project  owners,  mortgagees.  State  and 
local  agencies  and  offtciats. 

(a)  Protection  from  liability  for  project 
owners.  HUD  shall  not  take  any 
compliance,  disallowance,  penalty,  or 
other  regulatory  action  against  a 
“project  owner”  (including  a  mortgagee) 
with  respect  to  any  error  in  its 
determination  to  make  an  individual 
eligible  for  financial  assistance  based  on 
citizenship  or  immigration  status: 

(1)  If  the  project  owner  established 
eligibility  based  upon  a  verification  of 
eligible  immigration  status  through  the 
INS’  primary  or  secondary  verification 
system,  as  described  in  §  200.185; 

(2)  If  the  project  owner  was  required 
to  provide  an  opportunity  for  the 
applicant  or  tenant  to  submit  evidence 
in  accordance  with  §  200.183; 

(3)  If  the  project  owner  was  required 
to  wait  for  a  response  from  the  INS  to 
the  request  for  verification  of  eligible 
immigration  status  in  accordance  with 
§  200.185;  or 

(4)  If  the  project  owner  was  required 
to  provide  the  informal  hearing 
described  in  §  200.186. 

(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  and  local  government 
agencies  and  officials  shall  not  be  liable 


for  the  design  or  implementation  of  the 
verification  system  under  §§200.185  and 
200.186,  so  long  as  the  implementation 
by  the  State  or  local  government  agency 
or  official  is  in  accordance  with 
prescribed  HUD  rules  and  regulations. 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

3.  'The  authority  citation  for  Part  215 
would  continue  to  read  as  follows: 

Authority:  Sec.  101(g).  HUD  Act  of  1965  (12 
U.S.C.  ITOls);  sec.  7(d),  Department  of  HUD 
Act  (42  UAC  3535(d)). 

4.  In  §  215.20,  paragraph  (b)(2)  would 
be  added  to  read  as  follows: 

§215.20  Qualified  tenant 
*  *  *  ♦  • 

(b)  •  *  * 

(2)  For  restrictions  on  financial 
assistance  to  ineligible  aliens,  see  Part 
200,  Subpart  G. 

5.  In  §  215.25,  paragraph  (a)(1)  would 
be  revised  to  read  as  follows: 

§  215.25  Determination  of  eUgibhity. 

(a)(1)  In  the  processing  of  applications 
for  admission  and  in  the  processing  of 
applications  for  assistance  from  tenants, 
the  housing  owner  shall  determine 
eligibility  following  procedures 
prescribed  by  the  Commissioner.  The 
requirements  of  Part  200,  Subpart  G, 
shall  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  immigration 
status  for  applicants,  as  well  as  the 
applicable  procedures  for  denial  of 
assistance  based  upon  a  failure  to 
establish  eligible  immigration  status. 
***** 

6.  Section  215.55  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
one  sentence  at  the  end  of  paragraph  (c), 
to  read  as  follows: 

§  2 1 5.55  Reexamination  of  family  income 
and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  200,  Subpart  G, 
concerning  obtaining  and  processing 
information  on  the  citizenship  or  eligible 
immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  must  follow 
the  requirements  of  that  subpart 
concerning  verification  of  the 
immigration  status  of  any  tenant  whose 
family  contains  a  person  who  is  not  a 
citizen,  as  defined  in  Part  200,  Subpart 
G,  except  for  family  members  who  are 
citizens  or  who  were  at  least  62  years  of 
age  and  receiving  HUD  financial 


assistance  on  [the  effective  date  of  the 
final  rule.] 

(b)  *  •  *  At  any  interim 
reexamination  after  [the  effective  date 
of  the  final  rule]  that  involves  the 
addition  of  a  new  family  member 
(except  for  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  200,  Subpart  G,  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  the  new  family  member. 

(c)  Termination  of  assistance.  *  *  * 
Where  termination  is  based  upon  a 
determination  that  the  tenant  is  not  in 
an  eligible  immigration  status,  the 
procedures  of  Part  200,  Subpart  G  shall 
apply. 

7.  A  new  §  215.80  would  be  added,  to 
read  as  follows: 

§  215.80  Housing  owner’s  obligaOon  to 
determbte  eligible  immigration  status  of 
appfleations  and  tenants;  protection  from 
liability. 

(a)  A  housing  owner  is  required  to 
obtain  and  verify  information  regarding 
the  citizenship  or  immediate  status  of 
applicants  and  tenants  in  accordance 
with  the  procedures  of  Part  200,  Subpart 
G. 

(b)  HUD  shall  not  take  any 
compliance,  disallowance,  penalty  or 
other  regulatory  action  against  a 
housing  owner  with  respect  to  any  error 
in  its  determination  that  an  individual  is 
eligible  for  financial  assistance  based 
upon  citizenship  or  eligible  immigration 
status,  as  provided  in  §  200.189. 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

8.  The  authority  citation  for  Part  235 
would  continue  to  read  as  follows; 

Authority:  Secs.  211  and  235,  National 
Housing  Act  (12  U.S.C.  1715b.  1715z):  sec. 

7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

9.  Section  235.2  would  be  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  235.2  Basic  program  outline. 
***** 

(f)  Evidence  of  citizenship  or  eligible 
immigration  status  must  be  submitted  by 
the  applicant  or  mortgagor  and  verified 
in  accordance  with  Part  200,  Subpart  G, 
and  §  235.13  of  this  part. 

10.  Section  235.10  would  be  amended 
by  redesignating  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e),  adding  a  new 
paragraph  (c)  and  (d)(2)(iii),  and  revising 
paragraph  (d)  introductory  text  to  read 
as  follows  (d)(2)  introductory  text  is 
republished): 
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§235.10  EUglbls  mortgagors. 
***** 

(c)  Eligibility  under  this  subpart  also 
requires  eligible  status  as  determined  in 
accordance  with  Part  200,  Subpart  G, 
with  respect  to  citizenship  or 
immigration  status.  (See  §  235.13(a).) 

(d)  The  mortgagor  shall  agree  to 
recertify,  on  a  form  prescribed  by  the 
Secretary,  as  to  occupancy, 
employment,  family  composition, 
income  and  citizenship  or  eligible 
inunigration  status  in  accordance  with 
Part  200,  Subpart  G,  whenever  one  of  the 
following  events  takes  place: 

*  *  '  *  *  * 

(2)  No  more  than  30  days  after 
***** 

(iii)  A  new  member  is  added  to  the 
family  who  is  not  bom  in  the  United 
States. 

***** 

11.  A  new  §  235.13  would  be  added,  to 
read  as  follows: 

§  235.13  Special  requirements  concerning 
citizenship  or  eligible  immigration  status. 

(a)  Events  requiring  submission  of 
information  concerning  eligible  status. 

A  mortgagee  must  obtain  information 
concerning  an  applicant  or  mortgagor's 
citizenship  or  eligible  immigration 
status,  in  accordance  with  Part  200, 
Subpart  G,  at  the  following  times: 

(1)  Application  for  assistance; 

(2)  Purchase  of  a  cooperative 
membership; 

(3)  Assumption  of  a  mortgage. 

(4)  Application  for  assistance  or 
review  of  payment  plan  under  the 
foreclosure  avoidance  program  in 
accordance  with  Part  203,  Subpart  C 
(except  with  respect  to  a  mortgagor 
whose  assistance  contract  was  executed 
before  (the  effective  date  of  the  final 
rule]  and  remains  unchanged  after  that 
date);  and 

(5)  Annual  or  other  recertification  of 
family  income  and  composition  required 
under  §  235.10  or  §  235.350  (except  with 
respect  to  mortgagors  whose  assistance 
contracts  were  executed  before  [the 
effective  date  of  the  final  rule]  and 
remain  unchanged  after  that  date). 

(b)  Certification  by  mortgagee.  When 
the  mortgagee  obtains  the  information 
required  by  paragraph  (a)  of  this  section, 
the  mortgagee  must  certify  to  the 
Secretary  that  the  required  information 
concerning  citizenship  or  eligible 
immigration  status  has  been  submitted 
and  verified  (if  applicable)  for  all 
persons  for  whom  such  evidence  is 
required.  If  the  mortgagee  cannot  make 
such  a  certification,  the  mortgagee  shall 
notify  the  applicant  or  mortgagor  of  its 
ineligibility  for  financial  assistance 
payments  imder  this  part. 


(c)  Sanctions  for  invalid  certification. 
(1)  (i)  If  the  mortgagee  has  certified  to 
the  ^cretary  in  accordance  with 
paragraph  (b)  of  this  section  that  the 
required  information  concerning 
citizenship  or  eligible  immigration  status 
has  been  submitted  and  verified  (if 
applicable),  but  the  Secretary 
subsequently  determines  that  the 
procedures  required  by  Part  200,  Subpart 
G.  were  not  followed,  the  following 
actions  will  be  taken: 

(A)  The  mortgagee  will  be  required  to 
repay  to  the  Secretary  the  full  amount  of 
assistance  payments  made  on  behalf  of 
the  mortgagor  under  this  part;  and 

(B)  No  additional  assistance  payments 
may  be  made  on  behalf  of  the 
mortgagor. 

(ii)  However,  the  Secretary  may 
permit  the  resumption  of  assistance 
payments  if  all  members  of  the  family 
whose  status  was  not  determined  to  be 
eligible  have  moved  from  the  dwelling 
unit,  or  their  status  has  been  determined 
to  be  eligible,  in  accordance  with  Part 
200,  Subpart  G. 

(2)  If  the  mortgagee  has  certified  to  the 
Secretary  in  accordance  with  paragraph 
(b)  of  this  section  that  the  required 
information  concerning  citizenship  or 
eligible  immigration  status  has  been 
submitted  and  verified  fif  applicable), 
but  the  Secretary  subsequently 
determines  that  the  mortgagor’s  eligible 
status  determination  was  based  on 
fraudulent  documents,  or  was  otherwise 
defective,  although  the  determination 
was  made  in  accordance  with  required 
procedures,  the  following  actions  will  be 
taken: 

(i)  The  mortgagor  will  be  required  to 
repay  to  the  Secretary  the  full  amount  of 
assistance  payments  made  on  behalf  of 
the  mortgagor  under  this  part.  The 
Secretary’s  right  to  repayment  from  the 
mortgagor  under  this  paragraph  shall 
not  affect  or  limit  the  Secretary’s  right  to 
refund  of  overpaid  assistance  payments 
from  the  mortgagee  as  provided  in 

§  235.361(b):  and 

(ii)  No  additional  assistance  payments 
may  be  made  on  behalf  of  the 
mortgagor. 

(d)  Mortgage  insurance  commitments. 
Commitments  to  insure  mortgages  under 
this  part  will  not  be  issued  or  extended 
unless  the  mortgagee  has  made  the 
certification  required  under  paragraph 
(b)  of  this  section. 

fe)  Denial  of  assistance. — (1) 
Notification  procedure.  If  the  applicant 
fails  to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  provided 
under  §  235.13(a),  or  if  the  INS  primary 
or  secondary  verification  system  under 
§  200.185  establishes  that  the  applicant 
does  not  have  eligible  immigration 
status,  the  mortgagee  shall: 


(1)  Inform  the  applicant  in  writing  that 
his  or  her  application  for  financial 
assistance  is  denied,  and  provide  a  brief 
statement  of  the  reasons  for  the  denial 
of  assistance;  and 

(ii)  Inform  the  applicant  that  he  or  she 
has  a  right  to  request  an  informal 
hearing  (under  §  235.13(e)(2))  within  14 
days  of  the  date  of  the  mortgagee’s 
notice  of  ineligibility. 

(2)  Informal  hearing  procedures,  (i) 
Upon  timely  request  for  an  informal 
hearing,  the  applicant  shall  have  an 
opportunity  to: 

(A)  Meet  with  any  person(s) 
designated  by  the  mortgagee,  other  than 
a  person  who  made  or  approved  the 
decision  under  review  or  a  subordinate 
of  such  person  (who  may  be  an  officer 
or  employee  of  the  mortgagee). 

(B)  Submit  evidence  of  citizenship  (if 
required  under  §  200.185(b)),  or  of  an 
INS  determination  of  eligible 
immigration  status,  as  described  in 

§  200.184.  Evidence  may  be  considered 
without  regard  to  admissibility  under 
the  rules  of  evidence  applicable  to 
judicial  proceedings. 

(C)  Seek  representation  by  an 
attorney,  or  other  designee,  at  the 
applicant’s  own  expense. 

(ii)  The  mortgagee  shall  provide  the 
applicant  with  a  written  final  decision 
within  five  days  of  the  informal  hearing, 
stating  the  basis  for  the  decision. 

(iii)  The  mortgagee  must  keep  the 
following  materials  on  file  for  at  least 
three  years:  The  application  for  financial 
assistance;  photocopies  of  any 
documents  submitted  (front  and  back); 
the  signed  verification  consent  form;  INS 
verification  results;  the  applicant’s 
request  for  an  informal  hearing  on  the 
initial  determination  of  ineligibility;  and 
the  mortgagee’s  written  determination 
following  the  informal  hearing  under 
paragraph  (e)(2)  of  this  section. 

(f)  Termination  of  financial 
assistance,  (1)  Following  a  final 
determination  of  ineligibility  at  the 
conclusion  of  the  informal  hearing,  the 
mortgagee  must  promptly  terminate 
financial  assistance  for  the  mortgagor  in 
accordance  with  the  procedural 
requirements  of  paragraph  (f)(3)  of  this 
section  upon  the  occurrence  of  any  of 
the  following  events: 

(i)  If  evidence  of  citizenship  or  eligible 
immigration  status  is  not  submitted  by 
the  mortgagor  when  required  under 

§  235.13(a); 

(ii)  If  the  mortgagor  fails  to  obtain  the 
mortgagee’s  approval  for  occupancy  of 
the  assisted  dwelling  unit  by  an 
additional  person  for  whom  evidence  of 
citizenship  or  eligible  immigration  status 
is  required; 
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(iii)  If  the  INS  verification  system 
described  in  §  200.185  establishes  that 
the  mortgagor  does  not  have  eligible 
immigration  status:  or 

(iv)  If  the  mortgagee  has  approved  a 
mortgagor  for  financial  assistance,  but 
the  mortgagee  is  subsequently  informed 
by  HUD  or  otherwise  determines,  in 
accordance  with  §  200.185(b),  that  the 
evidence  of  citizenship  or  eligible 
immigration  status  under  §  200.183  was 
fraudulently  obtained  or  submitted,  or  is 
otherwise  not  valid  or  authentic 
evidence  of  such  status. 

(2)  When  termination  is  not  required. 

(i)  The  mortgagee  may  not  terminate 
financial  assistance  if  any  person  form 
whom  required  evidence  has  not  been 
submitted  by  the  mortgagor  has  moved 
from  the  assisted  dwelling  unit. 

(ii)  The  mortgagee  may  not  terminate 
financial  assistance  if  any  person 
determined  not  to  be  in  an  eligible 
immigration  status  following  verification 
under  §  200.185  has  moved  &om  the 
assisted  dwelling  unit. 

(iii)  The  mortgagee  may  not  terminate 
financial  assistance  if  any  person  who 
signed  a  fraudulent  declaration  of 
citizenship  or  eligible  immigration  status 
has  moved  from  the  assisted  dwelling 
unit. 

(iv)  Instead  of  terminating  assistance 
when  evidence  of  citizenship  or  eligible 
immigration  status  has  not  been 
submitted  at  a  regular  reexamination  or 
an  interim  reexamination,  the  mortgagee 
may  grant  an  extension  of  time  for 
submission  of  the  required  evidence. 

(A)  The  mortgagee  may,  in  its  own 
discretion,  grant  an  extension  if: 

(1)  The  mortgagor  submits  the 
declaration  required  under  §  200.183(a), 
certifying  that  any  person  for  whom 
required  evidence  has  not  been 
submitted  is  an  alien  with  eligible 
immigration  status,  but  shows  that  the 
evidence  needed  to  support  a  claim  of 
eligible  immigration  status  is 
temporarily  unavailable,  and  that 
additional  time  is  needed  to  obtain  and 
submit  the  evidence;  and 

[2]  The  mortgagor  promises  to  make 
prompt  and  diligent  efforts  to  obtain  the 
evidence. 

(B)  An  extension  under  this  paragraph 
(f)(2)(iv)  shall  be  for  a  specific  period 
needed  to  obtain  the  evidence.  Where 
the  mortgagor  is  required  to  submit  the 
evidence  at  an  annual  reexamination, 
any  extension(s)  granted  by  the 
mortgagee  shall  not  allow  submission  of 
the  evidence  beyond  ninety  days  after 
the  effective  date  of  the  reexamination. 
Where  the  mortgagor  is  required  to 
request  the  mortgagee's  approval  for 
occupancy  of  the  dwelling  unit  by  an 
additional  person,  any  extension(s) 
granted  by  the  mortgagee  shall  not 


allow  submission  of  the  evidence 
beyond  ninety  days  after  occupancy  by 
the  additional  person. 

(C)  The  mortgagee's  decision  to  grant 
an  extension  of  time  for  the  mortgagor  to 
submit  the  evidence,  and  the 
mortgagee's  determination  of  the  length 
of  the  extension,  shall  be  made  after 
considering  the  facts  and  circumstances 
of  the  individual  case.  The  mortgagor 
shall  not  have  any  right  to  an  extension, 
and  the  mortgagee  may  revoke  an 
extension  if  the  mortgagor  is  not  making 
diligent  efforts  to  obtain  the  evidence, 
and  if  there  is  no  reasonable  likelihood 
that  the  mortgagor  will  be  able  to  submit 
the  evidence  during  the  extension. 

(D)  If  the  mortgagor  has  not  submitted 
the  evidence  by  the  end  of  the  ninety- 
day  extension,  the  mortgagee  shall 
promptly  terminate  Hnancial  assistance 
for  the  mortgagor.  The  mortgagee's 
decision  to  grant  an  extension  shall  be 
in  writing,  and  shall  state  the  reasons 
for  the  mortgagee's  determination. 

(3)  Notice  of  termination  of 
assistance.  Upon  occurrence  of  any  of 
the  events  described  in  paragraph  (f)(1) 
of  this  section,  the  mortgagee  shall: 

(i)  Inform  the  mortgagor  in  writing 
that  the  mortgagor's  eligibility  for 
financial  assistance  is  terminated,  and 
provide  a  brief  statement  of  the  reasons 
for  the  termination  of  assistance. 

(ii)  Inform  the  mortgagor  of  the  right  to 
request  an  informal  hearing  within  14 
days  of  the  date  of  the  mortgagee's 
notice  of  ineligibility. 

(iii)  Financial  assistance  may  not 
terminate  imtil  the  conclusion  of  the 
informal  hearing  under  paragraph  (f)(4) 
of  this  section,  and  then  only  upon  a 
determination  that  the  mortgagor  is  not 
in  an  eligible  immigration  status. 

(4)  Informal  hearing  procedures,  (i) 
Upon  timely  request  for  an  information 
hearing,  the  mortgagor  shall  have  an 
opportunity  to: 

(A)  Meet  with  any  personfs) 
designated  by  the  mortgagee  (including 
an  officer  or  employee  of  the  mortgagee) 
other  than  a  person  who  made  or 
approved  the  decision  under  review  or  a 
subordinate  of  such  person. 

(B)  Submit  evidence  of  citizenship  (if 
required  under  §  200.185(b)).  or  of  an 
INS  determination  of  eligible 
immigration  status.  Evidence  may  be 
considered  without  regard  to  its 
admissibility  under  the  rules  of  evidence 
applicable  to  judicial  proceedings. 

(C)  Seek  representation  by  an 
attorney,  or  other  designee,  at  the 
mortgagor's  own  expense. 

(ii)  The  mortgagee  shall  provide  the 
mortgagor  with  a  written  determination 
within  five  days  of  the  informal  hearing, 
stating  the  basis  for  the  decision. 


(iii)  The  mortgagee  must  keep  the 
following  materials  on  Hie  for  at  least 
three  years:  The  application  for  financial 
assistance;  photocopies  of  any 
documents  submitted  (front  and  back); 
the  signed  verification  consent  form;  INS 
verification  results;  the  mortgagor's 
request  for  an  informal  hearing  on  the 
initial  determination  of  ineligibility;  and 
the  mortgagee's  written  determination 
following  the  informal  hearing  under 
paragraph  (f)(4)  of  this  section. 

(5)  Resumption  of  assistance.  When 
financial  assistance  for  the  mortgagor 
has  been  terminated  in  accordance  with 
§  235.13(f),  financial  assistance  shall  not 
resume  unless: 

(i)  All  required  evidence  has  been 
submitted  by  the  mortgagor  to  the 
mortgagee;  and 

(ii)  Resumption  of  assistance  is 
authorized  in  accordance  with  HUD 
requirements. 

(g)  Other  related  provisions.  See 
§  235.10  for  eligibility  requirements, 
including  citizenship  or  eligible 
immigration  status;  §  235.350  for  the 
mortgagor's  required  recertifications, 
including  provision  of  information 
concerning  eligible  immigration  status; 
and  Part  200,  Subpart  G,  for  the  general 
provisions  on  the  subject  of  restrictions 
on  providing  assistance  to  aliens. 

12.  In  §  235.325,  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§  235.325  Quaiifted  cooperative  members. 
***** 

(c)  Eligibility  as  a  cooperative  member 
under  this  subpart  also  requires  eligible 
status  with  respect  to  citizenship  or 
eligible  alien  status,  as  determined  in 
accordance  with  Part  200,  Subpart  G. 
(See  §  235.13(a).) 

13.  In  §  235.350,  paragraph  (a) 
introductory  text  would  be  revised  and 
(a)(2)(iii)  is  added  to  read  as  follows 
((a)(2)  introductory  text  is  republished): 

§  235.350  Mortgagor's  required 
recertification. 

(a)  The  mortgagee  shall  obtain  from 
the  homeowner  (or  from  the  cooperative 
association  on  behalf  of  the  cooperative 
member),  on  a  form  prescribed  by  the 
Secretary  a  recertification  as  to 
occupancy,  employment,  family 
composition,  and  income  (and 
citizenship  or  eligible  immigration  status 
in  accordance  with  §  235.13(a)  and  Part 
200,  Subpart  G),  whenever  one  of  the 
following  events  takes  place: 
***** 

(2)  No  more  than  30  days  after  the 
mortgagee  is  notified  by  the  mortgagor 
or  learns  from  any  identifiable  source: 


41064 


Federal  Register  /  Vol.  53,  No.  202  /  Wednesday,  October  10.  1988  /  Proposed  Rules 


(iii)  A  new  member  is  added  to  die 
family  who  is  not  bom  in  the  United 
States. 

•  *  *  *  * 

PART  236— MORTAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

14.  The  authority  citation  for  Part  236 
would  continue  to  read  as  follows: 

Authority:  Secs.  211  and  236,  National 
Housing  Act  (12  U.S.C.  1715b  and  1715:t-l): 
sec  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

15.  In  $  238.2,  the  definition  of 
Qualihed  Tenant  would  be  amended  by 
adding  a  para^ph  (c),  to  read  as 
follows: 

§236.2  Definitions. 

Qualified  Tenant  *  *  * 

(c)  For  restrictions  on  eligibility  for 
financial  assistance  to  ineligible  aliens, 
see  Part  200,  Subpart  G. 

16.  In  §  236.70,  paragraph  (a)(1)  would 
be  revised  to  read  as  follows: 

§  236.70  Occupancy  requirements. 

(a)(1)  In  the  processing  of  applications 
for  admission,  the  housing  owner  will 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner.  The  requirements  of  Part 
200,  Subpart  G  shall  govern  the 
submission  and  verification  of 
information  related  to  citizenship  and 
eligible  immigration  status  for  those 
applicants  who  seek  admission  at  a 
below  market  rent. 

«  «  *  «  * 

17.  Section  236.80  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
a  sentence  at  the  end  of  paragraph  (c), 
to  read  as  follows: 

§  236.60  Reexamination  of  income. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [fAe  effective  date 
of  the  final  ru7e].  the  owner  must  follow 
the  requirements  of  Part  200,  Subpart  G, 
concerning  obtaining  and  processing 
information  on  the  citizenship  or  eligible 
immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  owner  must  follow 
the  requirements  of  that  subpart 
concerning  verification  of  the 
immigration  status  of  any  tenant  whose 
family  contains  a  person  who  is  not  a 
citizen,  as  defined  in  Part  200,  Subpart 
G,  except  for  family  members  who  are 
citizens  or  who  were  at  least  62  years  of 
age  and  receiving  HUD  financial 
assistance  on  [fAe  effective  date  of  the 
final  rule]. 


(b)  *  *  *  At  any  interim 
reexamination  after  {the  effective  date 
of  the  final  rule]  that  involves  the 
addition  of  a  new  family  member 
(except  for  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  200,  Subpart  G,  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  the  new  family  member. 

[c]  Termination  of  assistance.  *  *  * 
Where  termination  is  based  upon  the 
tenant's  failure  to  establish  eligible 
immigrati(Hi  status,  the  procedures  of 
Part  200,  Subpart  G,  shall  apply. 

18.  A  new  sentence  would  be  added  at 
the  end  of  §  236.710,  to  read  as  follows: 

§  236.710  Qualified  tenant 

*  *  *  For  restrictions  on  Hnancial 
assistance  to  ineligible  aliens,  see  Part 
200,  Subpart  G. 

19.  In  §  236.715,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  236.715  Detenninatkm  of  eligibHity. 

(a)  In  the  processing  of  applications 
for  admission  and  in  the  processing  of 
applications  for  assistance  from  tenants, 
the  housing  owner  will  determine 
eligibility  following  procedures 
prescribed  by  the  Commissioner.  The 
requirements  of  Part  200,  Subpart  G, 
shall  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  immigration 
status  for  applicants,  as  well  as  the 
applicable  procedures  for  denial  of 
assistance  based  upon  a  failure  to 
establish  eligible  immigration  status. 

*  •  *  *  « 

20.  A  new  §  236.765  would  be  added 
to  read  as  follows: 

§  236.765  Housing  owner's  obligation  to 
determine  eligible  immigration  status  of 
applicants  and  tenants;  protection  from 
liability. 

(a)  A  housing  owner  is  required  to 
obtain  and  verify  information  regarding 
the  citizenship  or  immigration  status  of 
applicants  and  tenants  in  accordance 
with  the  procedures  of  Part  200,  Subpart 
G. 

(b)  HUD  shall  not  take  any 
compliance,  disallowance,  penalty  or 
other  regulatory  action  against  a 
housing  owner  with  respect  to  any  error 
in  its  determination  to  make  an 
individual  eligible  for  financial 
assistance  based  upem  citizenship  or 
eligible  immigration  status,  as  provided 
in  §  20ai8g. 

PART  247— EVICTIONS  FROM 
CERTAIN  SUBSIDIZED  AND  HUD- 
OWNED  PROJECTS 

21.  The  authority  citation  for  Part  247 
would  be  revised  to  read  as  follows: 


Audiortty:  Sea  7(d).  Department  of  HUD 
Act  (42  U.S.C.  3S35(d)). 

22.  In  §  247.3,  paragraph  (c)  would  be 
revised  to  read  as  follows: 

§  247.3  Entitlement  of  tenants  to 
occupancy. 

***** 

(c)  Material  noncompliance.  The  term 
“material  noncompliance  with  the  rental 
agreement”  shall  include:  One  or  more 
substantial  violations  of  the  rental 
agreement,  or  repeated  minor  violations 
of  the  rental  agreement  that  disrupt  the 
livability  of  the  project,  adversely  affect 
the  health  or  safety  of  any  person  or  the 
right  of  any  tenant  to  the  quiet 
enjoyment  of  the  leased  premises  and 
related  project  facilities,  interfere  with 
the  management  of  the  project  or  have 
an  adverse  Hnancial  effect  on  the 
project.  Failure  of  the  tenant  to  timely 
supply  all  required  information  on 
income  and  composition  of  the  tenant 
household  (including  required  evidence 
of  citizenship  or  eligible  immigation 
status,  in  accordance  with  Part  200, 
Subpart  G)  shall  constitute  a  substantial 
violation  of  the  rental  agreement. 
Nonpayment  of  rent  or  any  other 
financial  obligation  due  under  the  rental 
agreement  (including  any  portion 
tlwreof)  beyond  any  grace  period 
permitted  under  state  law  shall 
constitute  a  substantial  violation  of  the 
rental  agreement  The  payment  of  rent 
or  any  other  financial  obligation  due 
under  the  rental  agreement  after  the  due 
date  but  within  the  grace  period 
permitted  under  state  law  shall 
constitute  a  minor  violation. 

PART  812— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

23.  The  authority  citation  for  Part  812 
would  be  revised  to  read  as  follows: 

Authority:  Sec.  3.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437a);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d));  sec.  214, 
Housing  and  Community  Development  Act  of 
1980  (42  U.S.C.  1436a). 

24.  Section  812.1  would  be  amended 
by  removing  the  word  “and"  following 
the  semicolon  in  paragraph  (a)(1);  by 
changing  the  period  at  the  end  of 
paragraph  (a)(2)  to  a  semicolon  and 
adding  the  word  “and”  following  the 
semicolon;  and  by  adding  a  new 
paragraph  (a)(3),  to  read  as  follows: 

§  812.1  Purpose  and  appUcabiUty. 

(a)  *  *  * 

(3)  Implements  the  statutory 
prohibition  against  making  assistance 
undm*  the  United  States  Housing  Act  of 
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1937  (“Act”)  available  for  the  benefit  of 
ineligible  aliens. 

*  ★  *  *  « 

25.  Section  812.2  would  be  amended 
by  inserting  dehnitions  in  alphabetical 
order  for  the  terms  Citizen,  Evidence  of 
citizenship  or  eligible  immigration  status 
(“evidence”),  HUD,  National,  and 
Responsible  entity,  to  read  as  follows; 

§812.2  Definitions. 

«  *  *  *  * 

Citizen.  A  citizen  or  national  of  the 
United  States. 

«  *  *  *  * 

Evidence  of  citizenship  or  eligible 
immigration  status  ("evidence").  This 
term  refers  to  the  documents  which  must 
be  submitted  in  accordance  with  §  812.6 
for  any  individual  who  is  or  will  be 
occupying  an  assisted  dwelling  unit. 

(a)  For  U.S.  citizens,  the  evidence 
consists  of: 

(1)  A  signed  declaration  of  U.S. 
citizenship  (§  812.6(a)(l)(i)); 

(2)  A  signed  verihcation  consent  form 
(§  812.6(a)(2));  and 

(3)  If  the  Responsible  Entity  suspects 
a  fraudulent  declaration,  documentation 
of  citizenship  submitted  in  accordance 
with  §  812.8(b). 

(b)  For  aliens,  the  evidence  consists 
of: 

(1)  A  signed  declaration  of  eligible 
immigration  status  (§  812.6(a)(l)(ii)); 

(2)  The  INS  documents  described  in 
§  812.7(a);  and 

(3)  A  signed  verifrcation  consent  form 
(§  812.6(a)(2)). 

HUD.  The  U.S.  Department  of  Housing 
and  Urban  Development. 

*  *  *  •  * 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Responsible  entity.  The  person  or 
entity  responsible  for  administering  the 
restrictions  on  providing  assistance  to 
ineligible  aliens: 

(a)  For  the  Section  8  Certificate  and 
Housing  Voucher  programs,  it  is  the 
PHA. 

(b)  For  the  Section  8  Moderate 
Rehabilitation  program  (under  Part  882), 
it  is  the  PHA. 

(c)  For  all  other  Section  8  programs,  it 
is  the  owner. 

*  •  «  *  « 

26.  Sections  812.5  through  812.12 
would  be  added  as  follows: 

§812.5  Eligible  status. 

(a)  Financial  assistance  under  the 
programs  covered  by  this  subpart  is 
restricted  to  individuals  who  are  United 
States  citizens,  as  defined  in  §  812.2,  or 


aliens  who  qualify  as  one  of  the 
following: 

(1)  An  alien  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration  and 
Nationality  Act  (INA),  as  an  immigrant, 
as  defined  by  section  101(a)(15)  of  the 
INA  (8  U.S.C.  1101(a)(20)  and 
1101(a)(15),  respectively)  (immigrants); 

(2)  An  alien  who  entered  the  United 
States  before  January  1, 1972,  or  such 
later  date  as  enacted  by  law,  who  has 
continuously  maintained  residence  in 
the  United  States  since  then,  and  who  is 
not  ineligible  for  citizenship,  but  who  is 
deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(3)  An  alien  who  is  lawfully  present  in 
the  United  States  pursuant  to  an 
admission  under  section  207  of  the  INA 
(8  U.S.C.  1157)  (refugee  status);  pursuant 
to  the  granting  of  asylum  (which  has  not 
been  terminated)  under  section  208  of 
the  INA  (8  U.S.C.  1158)  (asylum  status); 
or  as  a  result  of  being  granted 
conditional  entry  under  section  203(a)(7) 
of  the  INA  (8  U.S.C.  1153(a)(7))  before 
April  1, 1980,  because  of  persecution  or 
fear  of  persecution  on  account  of  race, 
religion,  or  political  opinion  or  because 
of  being  uprooted  by  catastrophic 
national  calamity; 

(4)  An  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest 
under  section  212(d)(5)  of  the  INA  (8 
U.S.C.  1182(d)(5))  (parole  status); 

(5)  An  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  the 
Attorney  General’s  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(6)  An  alien  lawfully  admitted  for 
temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (pre-1982  legalization). 

(b)  For  a  family  to  be  eligible  for 
financial  assistance,  every  member  of 
the  family  residing  in  the  unit  must  be 
determined  to  have  eligible  status,  as 
described  in  paragraph  (a)  of  this 
section. 

§  812.8  Submission  of  evidence. 

(a)  Evidence  of  citizenship  or  eligible 
immigration  status.  As  a  condition  to 
participation  in  the  program,  or  as  a 
condition  to  financial  assistance  being 
provided,  the  family  must  submit  the 
following  materials  to  the  responsible 
entity  with  respect  to  each  family 
member,  regardless  of  age,  who  is  or 


will  be  an  occupant  of  the  assisted 
dwelling  unit; 

(1)  Declaration.  A  written  declaration 
signed,  under  penalty  of  perjury,  by  the 
adult  for  whom  the  declaration  is 
submitted.  In  the  case  of  a  child,  the 
declaration  must  be  signed  and 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The 
declaration  must  certify  whether  the 
individual: 

(1)  Is  a  citizen; 

(ii)  Is  an  alien  with  eligible 
immigration  status,  as  described  in 
§  812.5;  or 

(hi)  Was  62  years  of  age  or  older  and 
receiving  HUD  financial  assistance  on 
(the  effective  date  of  the  final  rule). 

(2)  Consent  form.  A  verification 
consent  form  signed  by  the  adult  for 
whom  the  form  is  submitted.  In  the  case 
of  a  child,  the  form  must  be  signed  and 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The  consent 
form  shall  provide  that: 

(i)  Any  evidence  submitted  by  the 
individual  may  be  released  by  the 
responsible  entity  to  HUD. 

(ii)  Such  evidence  may  be  released  by 
the  responsible  entity  to  a  Federal, 

State,  or  local  agency  for  the  following 
purposes:  verification  of  eligible 
immigration  status,  enforcement  of 
restrictions  on  the  availability  of 
assistance  because  of  such  status,  or 
investigation  or  prosecution  of  fraud  in 
coimection  with  any  Federal  housing 
assistance  program  as  permitted  under 
applicable  State  or  local  laws 
concerning  the  protection  of  personal 
privacy. 

(iil)  HUD  may  release  the  evidence  or 
other  information  to  any  Federal,  State, 
or  local  government  agency  (including 
the  Social  Security  Administration  and 
the  Immigration  and  Naturalization 
Service)  for  the  following  purposes: 
Verification  of  eligible  immigration 
status,  enforcement  of  restrictions  on 
the  availability  of  assistance  because  of 
such  status,  and  investigation  or 
prosecution  of  fraud  in  connection  with 
any  Federal  housing  assistance  program, 
as  permitted  by  the  Privacy  Act  of  1974, 
5  U.S.C.  552a.  Information  released  to 
the  Immigration  and  Naturalization 
Service  may  be  used  in  deportation 
proceedings.  Information  may  also  be 
released  by  HUD  as  permitted  by  the 
Freedom  of  Information  Act,  5  U.S.C. 

552.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
information  by  the  entity  receiving  it. 

(3)  Documentation.  The  following 
documentation  requirements  apply, 
based  on  the  type  of  declaration 
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submitted  in  accordance  with  paragraph 

(a)(1)  of  this  section: 

(i)  Individuals  declaring  that  they  are 
in  an  eligible  immigration  status  are 
required  to  submit  evidence  of  such 
status  as  specified  in  §  812.7. 

(ii)  Individuals  declaring  that  they 
were  62  years  of  age  or  older  and 
receiving  HUD  fmancial  assistance  on 
[the  effective  date  of  the  final  rule]  are 
required  to  submit  pitK^  of  age  in 
accordance  with  HUD  requirements. 

(iii)  Individuals  declaring  that  they  are 
U.S.  citizens  are  not  required  to  submit 
evidence  of  citizenship,  except  when  the 
responsible  entity  has  reason  to  suspect 
that  the  individual  has  submitted  a 
fraudulent  declaration  of  dtizen^ip, 
and  then  only  in  accordance  with  the 
requirements  of  paragraph  (a)(4)  of  this 
section. 

(4)  Procedurea  when  fraud  suspected 
with  respect  to  citizenship,  (i)  A 
responsible  entity  has  reason  to  suspect 
that  a  declaration  of  citizenship 
submitted  by  an  applicant  or  Family 
member  is  fraudulent  if: 

(A)  In  verifying  the  applicant's  or 
Family's  eligibility  for  Vandal 
assistance,  the  responsible  entity 
discovers  conflicting  or  inconsistent 
information  regarding  the  identity  or 
claimed  dtizenship  or  eligible 
immigration  status  of  the  applicant  or 
Family  member;  or 

(B)  The  responsible  entity  is  informed 
that  the  individual's  claimed  citizenship 
or  eligible  immigration  status  is 
fraudulent.  Such  information  must  be 
corroborated  by  documentation  such  as 
copies  of  INS  documents  or  deportation 
orders,  or  records  establishing  foreign 
citizenship. 

(ii)  When  a  responsible  entity  has 
reason  to  suspect  that  an  applicant  or 
Family  meml^r  has  submitted  a 
fraudulent  declaration  of  citizenship 
under  §  812.6,  the  responsible  entity 
shall  require  the  individual  to  submit 
documentation  of  dtizenship.  If  the 
documentation  fails  to  establish 
citizenship,  as  specified  under  HUD 
requirements,  the  responsible  entity 
shall  deny  or  terminate  assistance  in 
accordance  with  §  812.9.  Where  an 
individual  has  received  the  benefit  of  a 
substantial  amount  of  HUD  finandal 
assistance  to  which  he  or  she  was  not 
entitled  because  the  individual 
intentionally  misrepresented  eligibility 
on  the  basis  of  dtizenship  and  recovery 
of  the  funds  cannot  be  achieved  by 
administrative  action,  the  responsible 
entity  may  refer  the  case  to  the  HUD 
Regional  Inspector  General's  office  for 
further  investigation.  Possible  criminal 
prosecution  may  follow,  based  on  the 
False  Statements  Act,  18  U.S.C.  1001  and 
1010. 


(b)  Notice  to  applicants  and 
families. — (1)  Type  of  notice,  (i)  The 
responsible  entity  shall  notify  ail 
applicants  of  the  requirement  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status  at  the  time  an 
ai^lication  for  financial  assistance  is 
submitted.  Applicants  whose  names  are 
on  a  waiting  list  on  [the  effective  date  of 
the  final  rule]  must  also  be  notified  of 
these  requirements.  Notification  to  each 
Family  of  the  requirement  to  submit 
evidence  shall  coincide  with  the 
responsible  entity’s  regular  tenant  notice 
concerning  verification  of  income. 

(ii)  The  responsible  entity  shall  notify 
each  applicant  and  Family  that  financial 
assistauice  is  contingent  upon  the 
submission  and  verification,  as 
appropriate,  of  the  evidence  referred  to 
in  paragraph  (a)  of  this  section. 

(2)  Form  of  notice.  A  notice  under  this 
section  of  the  requirement  to  submit 
evidence  of  citizenship  or  elibible 
immigration  status  shall  describe  the 
type  of  evidence  that  must  be  submitted 
and  shall  state  when  the  evidence  must 
be  submitted.  The  notice  shall  be  given 
in  accordance  with  HUD  requirements. 

(c)  Recipient  of  evidence.  The 
required  evidence  shall  be  submitted  by 
each  applicant  and  Family  to  the 
responsible  entity.  The  responsible 
entity  shall  administer  the  restrictions 
on  providing  assistance  to  ineligible 
aliens,  and  shall  exercise  this 
re^onsibility  in  accordance  with  HUD 
requirements. 

(d)  Failure  to  submit  evidence.  Failure 
to  submit  required  evidence  of 
citizenship  or  eligible  immigration  status 
shall  result  in  denial  or  termination  of 
financial  assistance.  For  the  Section  8 
Housing  Certificate,  Voucher  and 
Moderate  Rehabilitation  programs, 
denial  or  termination  of  assistance  shall 
be  in  accordance  with  §§  812.8  and  812.9 
and  the  informal  hearing  requirements 
of  S  882.216.  For  all  other  Section  8 
programs,  the  procedures  of  §§  812.8 
and  812.9  shall  apply. 

(e)  Frequency  of  Evidence  Subnvssion 
Requirements.  The  Family  shall  submit 
the  necessary  evidence  at  regular  and 
interim  reexaminations,  in  accordance 
with  the  requirements  of  §§  850.151, 
880.603,  881.603,  882.212,  882.515,  883.704, 
884.218,  886.124,  and  886.324. 

(f)  One-time  evidence  requirement. 
Submission  of  evidence  that  an 
occupant  of  the  assisted  dwelling  unit  is 
a  citizen,  or  that  as  of  [the  effective  date 
of  the  final  rule]  the  occupant  was  62 
years  of  age  or  older  and  receiving  HUD 
financial  assistance,  is  only  required 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 


§  812.7  Documents  of  eligibie  immigration 
status. 

The  original  of  one  of  the  following 
documents  is  acceptable  evidence  of 
eligible  immigration  status,  subject  to 
verification  in  accordance  with  §  812.8: 

(a)  Form  1-151  (issued  before  1979),  I- 
551,  or  AR-3a  (issued  during  1941-1949), 
Alien  Registration  Receipt  Card  (for 
permanent  resident  aliens); 

(b)  Form  I-181B  or  passport,  stamped 
“ftocessed  for  1-551,  temporary 
evidence  of  lawful  admission  for 
permanent  residence"  (for  permanent 
resident  aliens); 

(c)  Form  1-94,  Arrival-Departure 
Record,  annotated  with  one  of  the 
following: 

(1)  “Section  207"  or  “Refugee"; 

(2)  "Section  208"  or  “Asylum";  or 

(3)  “Section  243(h)"  or  “Deportation 
stayed  by  Attorney  General"; 

(d)  Form  1-94,  Arrival-Departure 
Record — Parole  Edition,  annotated  with 
one  of  the  following: 

(1)  “Section  212(d)(5)"  or  “Admitted  at 
Attorney  General  ENscretion"; 

(2)  "Conditional  Entry"  or  "Section 
203(a)(7)"  (before  April  1, 1980); 

(e)  Form  1-688,  Temporary  Resident 
Card,  or  I-688A,  Employment 
Authorization  (both  of  which  documents 
expire],  either  of  which  must  be 
annotated  “Section  245A"; 

(f)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  document  has  been 
verified;  or 

(g)  Any  other  document  specified  by 
HUD  in  a  notice  published  in  the 
Federal  Register. 

§  812.8  Verification  of  eligible  Immigration 
status. 

(a)  General  procedures.  After  notice 
of  the  requirement  to  sulxnit  evidence  is 
provided  to  applicants  and  the  family 
under  §  812.6(c),  the  responsible  entity 
shall  continue  to  process  applicants  for 
purposes  of  establishing  eligibility  for 
financial  assistance  without  regard  to 
immigration  status,  if  the  applicant 
otherwise  qualifies  for  such  assistance. 
In  addition,  the  responsible  entity  shall 
verify  the  immigration  status  of  aliens  as 
follows: 

(1)  Primary  verification,  (i)  Primary 
verification  cff  the  immigration  status  of 
applicants  and  Family  members  with  the 
Immigration  and  Naturalization  Service 
(INS)  is  conducted  by  means  of  an 
automated  system  that  provides  access 
to  alien  names,  file  numbers  and 
admission  numbers. 
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(ii)  The  INS  document  submitted  by 
the  applicant  or  Family  member  to 
establish  eligible  immigration  status 
must  contain  a  photograph,  or  the 
responsibile  entity  shall  request  another 
document  bearing  a  photograph  to 
ensure  the  identity  of  the  alien. 

(iii)  The  responsible  entity  shall  not 
deny  or  terminate  financial  assistance  to 
an  applicant  or  the  Family  on  the  basis 
of  immigration  status  if  the  primary 
verification  system  indicates  that  the 
applicant  or  Family  member  has  eligible 
immigration  status. 

(2)  Secondary  verification  (Appeal). 

(i)  Secondary  verification  provides  an 
appeal  of  the  primary  verification 
determination  through  a  manual  search 
of  INS  alien  files.  Secondary  verification 
is  instituted  by  the  responsible  entity's 
forwarding  of  photocopies  of  the  original 
INS  documents  listed  at  §  812.7  (fi'ont 
and  back),  attached  to  Document 
Verification  Request  Form  G-845,  to  a 
designated  INS  field  office  for  review. 

(ii)  The  responsible  entity  shall 
promptly  institute  secondary 
verification  whenever. 

(A)  Primary  verification  is  either 
unavailable  to,  or  not  feasible  for  use 
by,  the  responsible  entity; 

(B)  Primary  verification  instructs  the 
responsible  entity  to  institute  secondary 
verification; 

(C)  Primary  verification  is  unable  to 
verify  the  immigration  status  of  the 
applicant  or  Family  member, 

(D)  Documents  are  submitted  by  the 
applicant  or  Family  member  that 
indicate  immigration  status,  but  do  not 
contain  an  "A-number";  or 

(E)  An  INS  receipt  is  submitted  as 
documentation. 

(iii)  Pending  the  outcome  of  secondary 
verification  under  paragraph  (a)(2)(ii)  of 
this  section,  the  responsible  entity  is 
required  to: 

(A)  Continue  to  process  the  applicant 
for  purposes  of  establishing  eligibility 
for  financial  assistance  or  program 
participation,  if  the  applicant  otherwise 
qualifies  for  such  assistance.  Financial 
assistance  may  not,  however,  be 
provided  to  any  applicant  until  eligible 
immigration  status  is  verified  through 
the  INS.  In  cases  where  eligibility  for 
financial  assistance  is  established  prior 
to  the  verification  of  eligible 
immigration  status,  the  responsible 
entity  shall  place  the  applicant’s  name 
on  any  waiting  list  and  shall  allow  the 
applicant  to  accrue  priority  on  the  list 
pending  the  verification  determination. 

(B)  Continue  to  provide  financial 
assistance  to,  or  permit  program 
participation  by,  a  Family  without 
regard  to  a  Family  member’s 
immigration  status,  if  the  Family 
otherwise  qualifies  for  such  assistance. 


(b)  Liability  of  responsible  entity  for 
INS  verification.  The  responsible  entity 
shall  not  be  liable  for  any  action,  delay, 
or  failure  of  the  INS  to  conduct  the 
automated  or  manual  verification 
referred  to  in  paragraphs  (a)  (1)  and  (2) 
of  this  section. 

§  812.9  Denial  or  termination  of 
assistance. 

(a)  Applicability.  The  general 
requirements  of  this  section  are 
applicable  to  all  forms  of  Section  8 
financial  assistance,  including  the 
Section  8  Housing  Certificate  and 
Housing  Voucher  Programs,  and  Section 
8  Moderate  Rehabilitation.  The  informal 
hearing  requirements  under  S  882.216 
shall  govern  the  denial  and  termination 
of  assistance  under  the  Section  8 
Certificate,  Housing  Voucher,  and 
Moderate  Rehabilitation  programs.  For 
all  other  Section  8  programs,  the  hearing 
requirements  established  under 

§  812.9(d)  shall  apply. 

(b)  Denial  of  assistance.  The 
responsible  entity  shall  not  admit  an 
applicant  for  participation  in  a  Section  8 
program  or  commence  any  new  form  of 
financial  assistance  for  a  Family,  unless 
evidence  of  citizenship  or  eligible 
immigration  status  has  been  submitted 
to  the  responsible  entity  and  verified,  as 
appropriate,  in  accordance  with  SS  812.6 
and  812.8. 

(c)  Retention  of  financial  assistance. 
An  owner  may  not  receive  or  retain 
financial  assistance  paid  for  the  benefit 
of  a  Family  if  the  owner  admits  an 
applicant  for  participation  in  a  Section  8 
program  when  required  evidence  of 
citizenship  or  eligible  immigration  status 
has  not  b^n  submitted  to  the  owner, 
and  verified  through  the  INS  verification 
system.  HUD  may  take  other 
appropriate  rem^ial  action. 

(d)  Procedural  requirements — (1) 
Denial  of  assistance — (i)  Notice.  If  the 
applicant  fails  to  submit  the  evidence  of 
citizenship  or  eligible  immigration  status 
required  under  S  612.6,  or  if  the  INS 
verification  system  under  S  812.8 
establishes  that  the  applicant  does  not 
have  eligible  immigration  status,  the 
owner  shall: 

(A)  Inform  the  applicant  in  writing 
that  his  or  her  eligibility  for  financial 
assistance  is  denied,  and  provide  a  brief 
statement  of  the  reasons  for  the  denial 
of  assistance;  and 

(B)  Inform  the  applicant  that  he  or  she 
has  a  right  to  request  an  informal 
hearing  under  paragraph  (d)(l)(ii)  of  this 
section  within  14  days  of  the  date  of  the 
notice  of  ineligibility. 

(ii)  Informal  hearing.  (A)  Upon  timely 
request  for  an  informal  hearing,  the 
applicant  shall  have  an  opportunity  to: 


(7)  Meet  with  any  per8on(s) 
designated  by  the  owner,  other  than  a 
person  who  made  or  approved  the 
decision  under  review  or  a  subordinate 
of  such  person  (who  may  be  an  officer 
or  employee  of  the  owner). 

[2]  Present  evidence  of  citizenship  (if 
required  under  §  812.8(b)),  or  of  an  INS 
determination  of  eligible  immigration 
status,  as  described  in  §  812.7.  Evidence 
may  be  considered  without  regard  to 
admissibility  under  the  rules  of  evidence 
applicable  to  judicial  proceedings. 

(3)  Seek  representation  by  an 
attorney,  or  other  designee,  at  the 
applicant’s  own  expense. 

(B)  The  owner  shall  provide  the 
applicant  with  a  written  final  decision 
within  five  days  of  the  informal  hearing, 
stating  the  basis  for  the  decision. 

(C)  The  owner  must  keep  the 
following  materials  on  file  for  at  least 
three  years:  The  application  for  financial 
assistance;  photocopies  of  any 
documents  submitted  (front  and  back); 
the  signed  verification  consent  form;  INS 
verification  results;  the  applicant’s 
request  for  an  informal  hearing  on  the 
initial  determination  of  ineligibility;  and 
the  owner's  written  determination 
following  the  informal  hearing  under 
paragraph  (d)(l)(ii)  of  this  section. 

(2)  Termination  of  Assistance 
(including  Termination  of  Tenancy) — (i) 
Applicable  actions — (A)  Section  8 
Certificate,  Housing  Voucher,  and  the 
Section  8  Moderate  Rehabilitation 
Program.  Upon  occurrence  of  any  of  the 
events  listed  in  paragraph  (d)(3),  the 
responsible  entity  shall  promptly 
terminate  housing  assistance  payments 
for  the  Family  in  accordance  with  the 
requirements  of  S§  882.216, 
812.9(d)(5)(ii)(C)  and  812.9(d)(7)  and 
other  HUD  requirements,  to  the  extent 
that  termination  is  consistent  with  the 
provisions  of  paragraph  (d)(4)  of  this 
section.  (For  the  Section  8  Housing 
Voucher  Program,  see  Section  (T)  of  the 
Notice  of  Fund  Availability  published  on 
March  23, 1988  (53  FR  9572,  9585).) 

(B)  For  all  other  programs  covered 
under  this  part.  Upon  the  occurrence  of 
any  of  the  events  listed  in  paragraph 
(d)(3)  of  this  section,  the  owner  shall 
terminate  assistance  in  accordance  with 
the  requirements  of  paragraph  (d)(5)  to 
the  extent  that  such  action  is  consistent 
with  the  provisions  of  paragraph  (d)(4) 
of  this  section.  Thereafter,  the  owner 
may  terminate  assisted  occupancy  in 
accordance  with  paragraph  (d)(6)  of  this 
section,  if  appropriate. 

(ii)  [Reserved] 

(3)  Termination  events.  Financial 
assistance  shall  terminate  upon  the 
occurrence  of  any  of  the  following 
events: 
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(i)  If,  after  notice  under  $  812.6  is 
provided  of  the  duty  to  submit  evidence 
of  citizenship  or  eligible  immigration 
status,  the  family  fails  to  submit  such 
evidence  for  each  family  member  at 
annual  reexamination; 

(ii)  If  the  Family  fails  to  obtain  the 
responsible  entity’s  approval  for 
occupancy  of  the  assisted  dwelling  unit 
by  any  additional  person; 

(iii)  If  the  INS  verification  system 
described  in  §  812.8  establishes  that  a 
Family  member  does  not  have  eligible 
immigration  status;  or 

(iv)  If  the  responsible  entity  has 
admitted  a  Family  with  Hnancial 
assistance,  but  the  responsible  entity  is 
subsequently  informed  by  HUD  or 
otherwise  determines,  in  accordance 
with  §  812.8(b)  that  the  evidence  of 
citizenship  or  eligible  immigration  status 
was  fraudulently  obtained  or  submitted, 
or  is  otherwise  not  valid  or  authentic 
evidence  of  such  status. 

(4)  When  termination  is  not  required 

(i)  The  responsible  entity  may  not 
terminate  financial  assistance  if  any 
person  for  whom  required  evidence  has 
not  been  submitted  by  the  responsible 
entity  has  moved  from,  the  assisted 
dwelling  unit; 

(ii)  The  responsible  entity  may  not 
terminate  financial  assistance  if  any 
Family  member  determined  not  to  be  in 
an  eligible  immigration  status  following 
verification  under  S  612.8  has  moved 
from  the  assisted  dwelling  unit; 

(iii)  Hie  responsible  entity  may  not 
terminate  financial  assistance  if  any 
person  who  signed  a  fraudulent 
declaration  of  citizenship  or  eligible 
immigration  status  has  moved  from  the 
assisted  dwelling  unit; 

(iv)  Instead  of  terminating  assistance 
when  evidence  of  citizenship  or  eligible 
immigration  status  has  not  been 
submitted  at  a  regular  reexamination  or 
an  interim  reexamination  (i.e..  for  a  new 
occupant),  the  responsible  entity  may 
grant  an  extension  of  time  for 
submission  of  the  required  evidence. 

(A)  The  responsible  entity  may,  in  its 
own  discretion,  grant  an  extension  if: 

(1)  The  Family  submits  the  declaration 
required  under  S  812.6(a)  certifying  that 
any  Family  member  for  whom  required 
evidence  has  not  been  submitted  is  an 
alien  with  eligible  immigration  status, 
but  shows  that  the  evidence  needed  to 
support  a  claim  of  eligible  immigration 
status  is  temporarily  unavailable,  and 
that  additional  time  is  needed  to  obtain 
and  submit  the  evidence;  and 

(2)  The  Family  promises  to  make 
prompt  and  diligent  efforts  to  obtain  the 
evidence. 

(B)  An  extension  under  this  paragraph 
(d)(4)(iv)  shall  be  for  a  specific  period 
needed  to  obtain  the  evidence.  Where 


the  Family  is  required  to  submit  the 
evidence  at  an  annual  reexamination, 
any  extension(s)  granted  by  the 
responsible  entity  shall  not  allow 
submission  of  the  evidence  beyond 
ninety  days  after  the  effective  date  of 
the  reexamination.  Where  the  Family  is 
required  to  request  the  responsible 
entity's  approval  for  occupancy  of  the 
dwelling  unit  by  an  additional  person, 
any  extension(s)  granted  by  the 
responsible  entity  shall  not  allow 
submission  of  the  evidence  beyond 
ninety  days  after  occupancy  by  the 
additional  person. 

(C)  The  responsible  entity's  decision 
to  grant  an  extension  of  time  for  the 
Family  to  submit  the  evidence,  and  the 
responsible  entity's  determination  of  the 
length  of  the  extension,  shall  be  made 
after  considering  the  facts  and 
circumstances  of  the  individual  case. 

The  Family  shall  not  have  any  right  to 
an  extension,  and  the  responsible  entity 
may  revoke  an  extension  if  the  Family  is 
not  making  diligent  efforts  to  obtain  the 
evidence,  and  if  there  is  no  reasonable 
likelihood  that  the  Family  will  be  able  to 
submit  the  evidence  during  the 
extension. 

(D)  If  the  Family  has  not  submitted  the 
evidence  by  the  end  of  the  ninety-day 
extension,  the  responsible  entity  shall 
promptly  terminate  financial  assistance 
for  the  Family  by  terminating  the 
assisted  tenancy  in  accordance  with  the 
applicable  requirements  of  paragraphs 
(d)(5),  (dK6)  and  (d)(7)  of  this  section. 

The  responsible  entity's  decision  to 
grant  an  extension  shall  be  in  writing, 
and  shall  state  the  reasons  for  the 
responsible  entity's  determination. 

(v)  The  responsible  entity  must 
consider  permitting  continued 
assistance  or  deferral  of  termination  on 
behalf  of  an  individual  in  occupancy  on 
[the  effective  date  of  the  final  rule] 
under  §  812.10. 

(5)  Procedural  requirements— 
termination  of  assistance. — (i) 
Termination  notice.  Upon  occurrence  of 
any  of  the  events  described  in 
paragraph  (d)(3)  of  this  section,  the 
owner  shall: 

(A)  Inform  the  Family  in  writing  that 
the  Family's  eligibility  for  financial 
assistance  is  terminated,  and  provide  a 
brief  statement  of  the  reasons  for  the 
termination  of  assistance. 

(B)  Inform  the  Family  in  writing  of  the 
right  to  request  an  informal  hearing 
within  14  days  of  the  date  of  the  owner's 
notice.  Financial  assistance  to  a  Family 
may  not  be  terminated  until  the 
conclusion  of  the  informal  hearing  under 
paragraph  (d)(5)(ii)  of  this  section,  and 
then  only  upon  a  determination  that  the 
Family  is  not  in  an  eligible  immigration 
status. 


(ii)  Informal  hearing.  (A)  Upon  timely 
request  for  an  informal  hearing,  the 
Family  shall  have  an  opportunity  to: 

(1)  Meet  with  any  person(s] 
designated  by  the  owner  (including  an 
officer  or  employee  of  the  owner)  other 
than  a  person  who  made  or  approved 
the  decision  under  review  or  a 
subordinate  of  such  person. 

[2]  Submit  evidence  of  citizenship  (if 
required  under  §  812.8(b)],  or  of  an  INS 
determination  of  eligible  immigration 
status,  as  described  in  §  812.7.  Evidence 
may  be  considered  without  regard  to  its 
admissibility  under  the  rules  of  evidence 
applicable  to  judicial  proceedings. 

(J)  Seek  representation  by  an 
attorney,  or  other  designee,  at  the 
Family’s  own  expense. 

(B)  The  owner  shall  provide  the 
Family  with  a  written  determination 
within  five  days  of  the  informal  hearing, 
stating  the  basis  for  the  decision. 

(C)  The  owner  must  keep  the 
following  materials  on  file  for  at  least 
three  years:  The  application  for  financial 
assistance:  photocopies  of  any 
documents  submitted  (front  and  back); 
the  signed  verification  consent  form;  INS 
verification  results;  the  family's  request 
for  an  informal  hearing  on  the  initial 
determination  of  ineligibility;  and  the 
owner's  written  determination  following 
the  informal  hearing  under  paragraph 
(d)(5Hii)  of  this  section. 

(6)  Termination  of  assisted 
occupancy.  Upon  occurrence  of  any  of 
the  events  described  in  paragraph  (d)(3) 
of  this  section,  assisted  occupany  is 
terminated  by  doing  any  of  the 
following: 

(i)  If  permitted  under  the  lease,  the 
owner  may  notify  the  Family  that 
because  of  such  occurrence  the  Family 
is  required  to  pay  the  HUD-approved 
market  rent  for  the  dwelling  unit.  The 
notice  shall  be  given  in  accordance  with 
HUD  requirements. 

(ii)  The  owner  may  enter  into  a  new 
lease  without  Section  8  assistance. 

(iii)  The  owner  may  evict  the  family. 
An  owner  may  continue  to  receive 
assistance  payments  in  accordance  with 
the  Housing  Assistance  Payments 
contract  if  action  to  terminate  the 
tenancy  under  an  assisted  lease  is 
promptly  initiated  and  diligently 
pursued  in  accordance  with  the  terms  of 
the  lease,  and  if  eviction  of  the  Family  is 
undertaken  by  judicial  action  pursuant 
to  State  and  local  law.  Action  by  the 
owner  to  terminate  the  tenancy  and  to 
evict  the  Family  must  be  in  accordance 
with  HUD  regulations  and  other  HUD 
requirements.  For  any  jurisdiction,  HUD 
may  prescribe  a  maximum  period  during 
which  assistance  payments  may  be 
continued  during  eviction  proceedings 
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and  may  prescribe  other  standards  of 
reasonable  diligence  for  the  prosecution 
of  eviction  proceedings,  the  owner 
should  evict  the  Family. 

(7)  Resumption  of  assistance.  When 
Hnancial  assistance  for  the  Family  has 
been  terminated  in  accordance  with 
§  812.9  (d)(5)  and  (d)(6),  financial 
assistance  for  the  Family  shall  not 
resume  unless: 

(1)  All  required  evidence  has  been 
submitted  by  the  Family  and  verified  by 
the  owner;  and 

(ii)  Resumption  of  assistance  is 
authorized  in  accordance  with  HUD 
requirements. 

§  812.10  Special  provisions  for 
preservation  of  mbced  families  and  other 
families  in  oc^pancy  on  [the  effective  date 
of  the  final  niiel. 

(a) (1)  When  the  responsible  entity 
would  otherwise  be  required  to 
terminate  assistance  because  of  the 
status  of  an  individual  who  was 
receiving  financial  assistance  on  [the 
effective  date  of  the  final  rule] 

(following  the  provision  of  a  hearing  in 
accordance  with  §  812.9  or  $  882.216,  if 
requested),  the  responsible  entity  must 
consider  (or  may  consider,  in  the  case  of 
a  PHA)  whether  the  Family  qualifies  for 
relief  under  this  section. 

(2)  Since  a  PHA  has  greater  discretion 
than  a  project  owner,  in  accordance 
with  statutory  provisions,  to  determine 
in  what  cases  to  continue  assistance 
indefinitely  and  what  situations  to  defer 
termination  of  assistance,  it  must 
establish  a  policy  and  criteria  to  follow 
in  making  its  decisions. 

(b)  If  the  individual  lacking  eligible 
status,  as  described  in  §  812.5,  is  a 
member  of  a  family  in  which  the  head  of 
household  or  spouse  has  eligible  status, 
the  responsible  entity  must  consider 
(may  consider,  in  the  case  of  a  PHA) 
whether  continued  assistance  is 
necessary  to  avoid  the  division  of  the 
family.  In  making  this  determination,  the 
responsible  entity  must  consider  only 
what  is  necessary  to  avoid  division  of 
the  “family"  consisting  of  the  head  of 
household,  any  spouse,  and  any  parents 
or  children  of  the  head  of  household  or 
spouse.  The  decision  to  continue 
assistance  on  behalf  of  such  an 
individual  will  be  made  once,  and  need 
not  be  reconsidered  thereafter. 

(1)  If  the  Family  is  receiving  only 
minimal  financial  assistance  and  the 
responsible  entity  determines  that  the 
Family  could  afford  to  continue 
occupancy  in  the  dwelling  unit  without 
assistance,  the  responsible  entity  may 
determine  that  continued  provision  of 
financial  assistance  is  not  necessary  to 
avoid  the  division  of  the  Family  and 


may  terminate  assistance  rather  than  to 
continue  it  under  this  section. 

(2)  If  the  Family  demonstrates  that 
reasonable  efforts  to  find  other 
affordable  housing  of  appropriate  size 
have  been  unsuccessful,  this  evidence 
will  be  sufficient  for  the  responsible 
entity  to  determine  that  continued 
financial  assistance  is  necessary  to 
avoid  division  of  the  Family.  In  such  a 
case,  the  responsible  entity  must 
continue  (should  continue,  in  the  case  of 
a  PHA)  to  provide  financial  assistance 
under  this  section  so  long  as  the  Family 
satisfies  other  requirements  of 
continued  participation. 

(3)  If  some  members  of  the  family  do 
not  qualify  as  members  of  the  "family” 
that  is  not  to  be  divided,  as  described 
above,  financial  assistance  may  be 
continued  to  the  Family  under  this 
section  only  if  the  persons  not  qualifying 
as  “family"  members  move  out  of  the 
unit  within  the  period  stated  in  the  final 
determination  of  ineligible  status. 

(c)  If  financial  assistance  is  not  to  be 
continued  under  paragraph  (b)  of  this 
section,  then  the  responsible  entity  must 
determine  (may  determine,  in  the  case  of 
a  PHA)  whether  temporary  deferral  of 
the  termination  of  financial  assistance  is 
necessary  to  permit  the  orderly 
transition  of  the  ineligible  individual 
and  family  members  involved  to  other 
affordable  housing.  If  such  a  deferral  is 
warranted,  it  shall  be  for  a  six-month 
period.  A  deferral  period  may  be 
renewed  for  an  additional  period  of  six 
months  if  warranted,  but  the  aggregate 
deferral  period  may  not  exceed  three 
years. 

(1)  The  responsible  entity  will 
determine  whether  other  affordable 
housing  of  appropriate  size  is  available 
based  on  its  own  knowledge  and  on 
evidence  of  the  Family’s  efforts  to  locate 
such  housing.  If  the  determination  is  that 
additional  time  is  needed  for  the  Family 
to  make  the  transition  to  other 
affordable  housing,  the  responsible 
entity  will  grant  a  deferral  under  this 
paragraph  (c). 

(2)  At  the  beginning  of  each  deferral 
period,  the  responsible  entity  must 
inform  the  Family  of  its  ineligibility  for 
financial  assistance  and  offer  the  Family 
information  and  referrals  to  assist  in 
finding  other  affordable  housing. 

(3)  Before  the  end  of  each  deferral 
period,  the  responsible  entity  must  make 
a  determination  of  the  availability  of 
affordable  housing  (based  on  its  own 
knowledge  and  on  evidence  of  the 
Family’s  efforts  to  locate  such  housing) 
in  sufficient  time  so  that  the  Family  can 
be  advised,  at  least  60  days  (or  some 
other  reasonable  time,  in  the  case  of  a 
PHA)  in  advance  of  the  expiration  of  the 


deferral  period,  whether  termination 
will  be  deferred  again. 

(4)  If,  during  a  deferral  period,  the 
status  of  the  head  of  household  or 
spouse  changes  and  he  or  she  is  able  to 
establish  eligible  status,  the  Family 
either  will  be  determined  fully  eligible 
(if  all  family  members  are  also  eligible) 
or  will  be  considered  (may  be 
considered,  in  the  case  of  a  PHA)  for 
eligibility  for  indefinite  continuation  of 
financial  assistance  under  paragraph  (b) 
of  this  section. 

(d)  An  owner’s  determination  of 
whether  the  family  qualifies  for  relief 
under  this  section  must  be  conveyed  to 
the  family  in  writing,  stating  the  reasons 
for  the  decision  if  it  is  adverse  to  the 
family.  If  a  project  owner  decides 
neither  to  continue  assistance  under 
paragraph  (b)  of  this  section  nor  to  defer 
termination  of  financial  assistance 
temporarily  under  paragraph  (c)  of  this 
section  on  behalf  of  an  individual  who 
has  been  determined  to  lack  eligible 
status,  the  project  owner  shall  offer  the 
family  an  opportxmity  to  meet  with  a 
representative  of  the  owner  to  discuss 
the  decision,  in  accordance  with  HUD 
procedures. 

§812.11  Specific  prohibition  of  assistanc« 
to  nonimmigrant  student  aHene. 

The  provisions  of  §  812.10,  permitting 
continuation  of  assistance  or  deferral  of 
termination  of  financial  assistance  for 
certain  families,  do  not  authorize  relief 
with  respect  to  any  individual  who  is 
determined  to  be  a  nonimmigrant 
student  alien.  For  this  purpose,  a 
nonimmigrant  student  alien  is  defined  as 
any  alien  who  has  a  residence  in  a 
foreign  country  that  such  alien  has  no 
intention  of  abandoning;  who  is  a  bona 
fide  student  qualified  to  pursue  a  full 
course  of  study;  and  who  is  admitted  to 
the  United  States  temporarily  and  solely 
for  purposes  of  pursuing  such  a  course 
of  study  at  an  established  institution  of 
learning  or  other  recognized  place  of 
study  in  the  United  States,  particularly 
designated  by  such  alien  and  approved 
by  the  Attorney  General  after 
consultation  with  the  Department  of 
Education  of  the  United  States,  which 
institution  or  place  of  study  shall  have 
agreed  to  report  to  the  Attorney  General 
the  termination  of  attendance  of  each 
nonimmigrant  student  (and  if  any  such 
institution  of  learning  or  place  of  study 
fails  to  make  such  reports  promptly  the 
approval  shall  be  withdrawn);  and  the 
alien  spouse  and  minor  children  of  any 
alien  described  above,  if  the  spouse  or 
children  are  accompanying  such  alien  or 
following  to  join  such  alien. 
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§  812.12  Protection  from  liability  for 
Responsibie  EntiUea,  State  and  local 
government  agencies  and  officials. 

(a)  Protection  from  liability  for 
Responsible  Entities.  HUD  shall  not 
take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action 
against  a  responsible  entity  with  respect 
to  any  error  in  its  determination  to  make 
an  individual  eligible  for  financial 
assistance  based  on  citizensHip  or 
immigration  status: 

(1)  If  the  responsible  entity 
established  eligibility  based  upon  a 
verification  of  eligible  immigration 
status  through  the  INS'  primary  or 
secondary  veriHcation  system,  as 
described  in  §  812.8; 

(2)  If  the  responsible  entity  was 
required  to  provide  an  opportunity  for 
the  applicant  or  Family  to  submit 
evidence  in  accordance  with  §  812.6; 

(3)  If  the  responsible  entity  was 
required  to  wait  for  a  response  from  the 
INS  to  the  request  for  veriHcation  of 
eligible  immigration  status  in 
accordance  with  §  812.8;  or 

(4)  If  the  responsible  entity  was 
required  to  provide  the  informal  hearing 
requirements  under  §  812.9(d](5)(ii). 

(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  and  local  government 
agencies  and  ofHcials  shall  not  be  liable 
for  the  design  or  implementation  of  the 
verification  system  described  in  §§812.8 
and  812.9,  so  long  as  the  implementation 
by  the  State  or  local  government  agency 
or  ofHcial  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

PART  850— HOUSING  DEVELOPMENT 
GRANTS 

26.  The  authority  citation  for  Part  850 
would  continue  to  read  as  follows: 

Audiority;  Sec.  17.  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437o):  sec.  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

27.  Section  850.151  would  be  amended 
by  adding  two  sentences  at  the 
beginning  of  paragraph  (c),  by  adding 
two  sentences  at  the  end  of  paragraph 
(f)(l],  and  by  adding  a  new  paragraph 
(Q(3),  to  read  as  follows: 

§  850.151  Profect  restrictions. 

*  *  *  *  « 

(c)  Tenant  selection.  The  owner  shall 
determine  the  eligibility  of  applicants  for 
lower  income  units  in  accordance  with 
the  requirements  of  Parts  812  and  613, 
including  the  provisions  concerning 
citizenship  or  eligible  immigration  status 
and  concerning  income  limits.  (For 
procedures  related  to  denial  of 
assistance  for  failure  to  establish 


citizenship  or  eligible  immigration 
status,  see  Part  812).  *  *  * 
***** 

(f)  Reexamination  of  tenant  income 
and  composition. 

(1)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  'Diereafter, 
at  each  regular  reexamination,  the 
owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  efiective  date  of  the  final  rule]. 
***** 

(3)  For  provisions  related  to 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

28.  The  authority  citation  for  Part  860 
would  continue  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437c.  1437f); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)). 

29.  In  §  880.504,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§  880.504  Leasing  to  eligibie  families. 
***** 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  subject  to  paragraphs  (a)  and  (b) 
of  this  section  is  required  to  terminate 
housing  assistance  payments  for  the 
family  in  accordance  with  §  812.9 
because  the  owner  determines  that  the 
Family  lacks  citizenship  or  eligible 
immigration  status,  the  owner  may 
allow  continued  occupancy  of  the  unit 
by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance.  The  owner  must  make  the 
unit  available  for  occupancy  by  an 
eligible  family  when  the  original  family 
vacates  the  unit 

30.  In  §  860.601,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  880.601  Responsibnitie*  of  owner. 
***** 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
determining  eligibility  of  applicants  in 
accordance  wi^  Parts  812  and  813, 


provision  of  Federal  selection 
preferences  in  accordance  with 
§  880.613,  selection  of  tenants, 
reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  must  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 

requirements. 

***** 

31.  Section  880.603  would  be  revised 
by  adding  two  sentences  at  the  end  of 
paragraph  (c)(1).  by  adding  one  sentence 
at  the  end  of  paragraph  (c)(2),  by 
revising  the  introductory  language  in 
paragraph  (b),  and  by  adding  a  sentence 
at  the  end  of  paragraphs  (b)(3)  and 
(c)(3),  to  read  as  follows: 

§  880.603  Selection  and  admission  of 
assisted  tenants. 

***** 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  TTie  owner  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  Part  813  and 
information  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  Part  812  of  this 
chapter);  for  determining  whether  the 
applicant  is  eligible  in  accordance  with 
Parts  812  and  813;  and  for  selecting 
families  (including  giving  a  Federal 
selection  preference  in  accordance  with 
§  880.613). 

***** 

(3)  *  *  *  For  the  informal  hearing 
provisions  related  to  denial  of 
assistance  based  upon  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  Part  812. 
***** 

(c)  *  ‘  * 

(1)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 
owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  a  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  efiective  date  of  the  final  rule). 

(2)  *  *  *  At  any  interim 
reexamination  after  [the  effective  date 
of  the  final  rule]  that  involves  the 
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addition  of  a  new  family  member 
(except  for  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  members. 

(3)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 
***** 

32.  In  §  880.607,  paragraph  (b)(3) 
would  be  revised  and  a  new  paragraph 
(c)(4)  would  be  added,  to  read  as 
follows: 

§  880.607  Termination  of  tenancy  and 
modification  of  iease. 
***** 

(b)  *  *  * 

(3)  Material  noncompliance.  Material 
noncompliance  with  the  lease  includes: 
One  or  more  substantial  violations  of 
the  lease,  or  repeated  minor  violations 
of  the  lease  that  disrupt  the  livability  of 
the  building,  adversely  affect  the  health 
or  safety  of  any  person  or  the  right  of 
any  tenant  to  the  quiet  enjoyment  of  the 
leased  premises  and  related  facilities, 
interfere  with  the  management  of  the 
building  or  have  an  adverse  Hnancial 
effect  on  the  building.  Failure  of  the 
family  to  timely  submit  all  required 
information  on  family  income  and 
composition  (including  required 
evidence  of  citizenship  or  eligible 
immigration  status)  will  constitute  a 
substantial  violation  of  the  lease. 
Nonpayment  of  rent  or  any  other 
financial  obligation  due  under  the  lease 
(including  any  portion  thereof)  beyond 
any  grace  period  permitted  under  State 
law  will  constitute  a  substantial 
violation  of  the  lease.  The  payment  of 
rent  or  any  other  financial  obligation 
due  under  the  lease  after  the  due  date 
but  within  the  grace  period  permitted 
under  State  law  will  constitute  a  minor 
violation. 

(c)  Termination  of  tenancy.  *  *  * 

(4)  For  provisions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or  eligible 
immigration  status,  including  the 
informal  hearing  procedures,  see  Part 
812. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

33.  The  authority  citation  for  Part  881 
would  continue  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c. 
1437f);  sec.  7(d).  Department  of  HUD  Act  (42 
U.S.C.  353.S(d)). 


34.  In  §  881.504,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§  881.504  Leasing  to  eligible  families. 
***** 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  subject  to  paragraphs  (a)  and  (b) 
of  this  section  is  required  to  terminate 
financial  assistance  in  accordance  with 
§  812.9  because  the  owner  determines 
that  the  Family  lacks  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  Family  without  Section  8 
assistance  following  the  termination  of 
assistance.  The  owner  must  make  the 
unit  available  for  occupancy  by  an 
eligible  family  when  the  original  family 
vacates  the  unit. 

35.  In  §  881.601,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  881.601  Responsibilities  of  owner. 
***** 

(b)  Management  and  maintenance. 

The  owner  is  responsible  for  all 
management  functions  (including 
determining  eligibility  of  applicants  in 
accordance  with  Parts  812  and  813, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§  881.613,  selection  of  tenants, 
reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  must  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

***** 

36.  Section  881.603  would  be  amended 
by  revising  the  introductory  language  of 
paragraph  (b),  by  adding  a  sentence  at 
the  end  of  paragraph  (b)(3),  by  adding 
two  sentences  at  the  end  of  paragraph 
(c)(1),  and  by  adding  one  sentence  at  the 
end  of  paragraphs  (c)(2)  and  (c)(3),  to 
read  as  follows: 

§  881.603  Selection  and  admission  of 
assisted  tenants. 

***** 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  owner  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  Part  813  and 
information  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  Part  812  of  this  chapter; 
for  determining  whether  the  applicant  is 
eligible  in  accordance  with  Parts  812 
and  813;  and  for  selecting  families 
(including  giving  a  Federal  selection 


preference  in  accordance  with 
§  881.613). 

***** 

(3)  *  *  *  For  the  informal  hearing 
provisions  related  to  denial  of 
assistance  based  upon  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  Part  812. 
***** 

(c)  *  *  * 

(1)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 
owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  Hnancial  assistance  on 
(the  effective  date  of  the  final  rule). 

(2)  *  *  *  At  any  interim 
reexamination  after  [the  effective  date 
of  the  final  rule]  that  involves  the 
addition  of  a  new  family  member 
(except  by  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  member, 

(3)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 

36.  In  §  881.607,  paragraph  (b)(3) 
would  be  revised  and  a  new  paragraph 
(c)(4)  would  be  added,  to  read  as 
follows: 

§  881 .607  Tennination  of  tenancy  and 
modification  of  ieaae. 
***** 

(b)  *  *  * 

(3)  Material  noncompliance.  Material 
noncompliance  with  the  lease  includes: 
one  or  more  substantial  violations  of  the 
lease,  or  repeated  minor  violations  of 
the  lease  that  disrupt  the  livability  of  the 
building,  adversely  affect  the  health  or 
safety  of  any  person  or  the  right  of  any 
tenant  to  the  quiet  enjoyment  of  the 
leased  premises  and  related  facilities, 
interfere  with  the  management  of  the 
building  or  have  an  adverse  Hnancial 
effect  on  the  building.  Failure  of  the 
family  to  timely  submit  all  required 
information  on  family  income  and 
composition  (including  required 
evidence  of  citizenship  or  eligible 
immigration  status)  will  constitute  a 
substantial  violation  of  the  lease. 
Nonpayment  of  rent  or  any  other 
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Hnancial  obligation  due  under  the  lease 
(including  any  portion  thereof)  beyond 
any  grace  period  permitted  under  State 
law  will  constitute  a  substantial 
violation  of  the  lease.  The  payment  of 
rent  or  any  other  financial  obligation 
due  under  the  lease  after  the  due  date 
but  within  the  grace  period  permitted 
under  State  law  will  constitute  a  minor 
violation. 

[c]  Termination  of  tenancy.  *  *  * 

(4)  For  provisions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or  eligible 
immigration  status,  including  the 
informal  hearing  procedures,  see  Part 
812. 

*  *  *  «  * 

PART  882~SECnON  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

37.  The  authority  citation  for  Part  882 
would  continue  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c.  and 
1437f):  sec.  7(d).  Department  of  HUD  Act  (42 
U.S.C.  3535(d)). 

38.  In  §  882.116,  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§882.116  Responsibilities  of  the  PH  A 
*  *  *  «  * 

(c)  Receipt  and  review  of  applications 
for  Certificates  of  Family  Participation 
and  provision  of  a  Federal  preference  in 
selecting  applicants  for  participation  in 
accordance  with  §  882.219.  The  PHA  is 
also  responsible  for  verifying  the 
sources  and  amount  of  the  Family’s 
income  and  other  information  necessary 
for  determining  eligibility  and  the 
amount  of  the  assistance  payments 
(including  citizenship  or  eligible 
immigration  status)  in  accordance  with 
Parts  812  and  813,  and  maintenance  of  a 
waiting  list  in  accordance  with  this  part. 
*  *  ♦  *  * 

39.  In  §  882.18,  paragraph  (a)(1)  would 
be  revised  to  read  as  follows: 

§682.118  Obligations  of  the  family. 

(a)  *  *  * 

(1)  Supply  such  certification,  release, 
information  or  documentation  as  the 
PHA  or  HUD  determine  to  be  necessary, 
including  submission  of  required 
evidence  of  citizenship  or  eligible 
immigration  status  in  accordance  with 
Part  812,  and  submissions  required  for 
an  annual  or  interim  reexamination  of 
Family  income  and  composition. 
***** 

40.  In  §  882.209,  paragraph  (a)(2) 
would  be  amended  by  revising  the  first 
sentence  to  re.'td  as  follows: 


§  862.209  Selection  and  participation. 

(a)  *  ‘  * 

(2)  The  PHA  shall  determine  whether 
an  applicant  for  participation  qualifies 
as  a  Family,  is  income  eligible  and  is  a 
citizen  or  is  in  eligible  immigration 
status  as  determined  in  accordance  with 
Part  812.  *  *  * 

***** 

41.  In  §  882.210,  a  new  paragraph  (3) 
would  be  added,  to  read  as  follows: 

§  682.210  Grounds  for  denial  or 
termination  of  assistance. 
***** 

(e)  The  Family’s  obligations  as  stated 
in  §  882.118  include  submission  of 
required  evidence  of  citizenship  or 
eligible  immigration  status.  For  a 
statement  of  circumstances  in  which  the 
PHA  is  required  to  deny  or  terminate 
housing  assistance  payments  because  of 
a  Family’s  inability  to  establish 
citizenship  or  eligible  immigration 
status,  and  the  applicable  informal 
hearing  procedures,  see  Part  812  and 
§  882.21^b)(6)(iv). 

42.  Section  882.212  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  882.212  Reexamination  of  family  income 
and  composition 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [fAe  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Iliereafter, 
at  each  regular  reexamination,  the  PHA 
must  follow  the  requirements  of  that 
part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financing  assistance  on 
[the  effective  date  of  the  final  rule). 

(b)  *  *  *  At  any  interim  reexamination 
after  [the  effective  date  of  the  final  rule] 
that  involves  the  addition  of  a  new 
family  member  (except  by  the  birth  of  a 
child),  the  PHA  must  follow  the 
requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  the  new  family  member. 

(c)  *  *  *  For  provisions  requiring 
termination  of  housing  assistance 
payments  when  the  PHA  determines 
that  the  Family  lacks  citizenship  or 
eligible  immigration  status,  see  Part  812 
and  §  882.216(b)(6)(iv). 

43.  In  §  882.216,  paragraphs  (a)(2) 
would  be  amended  by  adding  one 


sentence  at  the  end,  and  (b)(6)(iv)  would 
be  revised  to  read  as  follows: 

§  882.216  Infonnai  review  or  hearing. 

(a)  *  *  * 

(2)  *  *  *  Where  the  denial  of 
assistance  is  based  upon  a  failure  to 
establish  citizenship  or  eligible 
immigration  status,  the  applicant  may 
present  evidence  of  citizenship  (if 
required  under  §  812.8(b)),  or  of  an  INS 
determination  of  eligible  immigration 
status,  in  accordance  with  §  812.7. 

(b)  ‘  * 

(6)  *  *  * 

(iv)  The  PHA  and  the  participant  shall 
be  given  the  opportunity  to  present 
evidence  and  may  question  any 
witnesses.  Where  the  decision  to 
terminate  assistance  is  based  upon  a 
failure  to  establish  citizenship  or  eligible 
immigration  status,  the  participant  may 
present  evidence  of  citizenship  (if 
required  under  §  812.8(b)),  or  of  an  INS 
determination  of  eligible  immigration 
status,  in  accordance  with  §  812.7. 
Evidence  may  be  considered  without 
regard  to  admissability  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings. 

***** 

44.  Section  §  882.515  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a)  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  882.515  Reexamination  and  family 
income  and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Iliereafter. 
at  each  regular  reexamination,  the  PHA 
must  follow  the  requirements  of  that 
part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule]. 

(b)  *  *  *  At  any  interim  reexamination 
after  [fAe  effective  date  of  the  final  rule] 
that  involves  the  addition  of  a  new 
family  member  (except  by  the  birth  of  a 
child),  the  PHA  must  follow  the 
requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  the  new  family  member. 

(c)  *  *  *  For  provisions  requiring 
termination  of  assistance  when  the  PHA 
determines  that  the  Family  lacks 
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citizenship  or  eligible  immigration 
status,  see  Part  812  and  §  882.216(b)(6). 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSING  AGENCIES 

45.  The  authority  citation  for  Part  883 
would  continue  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437c,  and 
1437f):  sec.  7(d),  Department  of  HUD  Act  (42 
U.S.C.  3535(d)). 

46.  In  §  883.101,  the  last  sentence  of 
paragraph  (c)  would  be  revised  to  read 
as  follows; 

§  883.101  General 
*  *  «  *  * 

(c)  Tenant  rents  and  Eligible  Families. 

*  *  *  Eligible  families  are  Families,  as 
defined  in  part  812,  whose  incomes 
qualify  them  for  assistance  in 
accordance  with  Part  813,  and  who  are 
otherwise  eligible  under  Parts  812  and 
813. 

47.  In  §  883.805,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§  883.605  Leasing  to  eligible  famines. 

*  *  *  «  « 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  subject  to  paragraphs  (a)  and  (b) 
of  this  section  is  required  to  terminate 
financial  assistance  in  accordance  with 
§  812.9  because  the  owner  determines 
that  the  Family  lacks  citizenship  or 
eligible  inunigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  termination  of 
assistance.  The  owner  must  make  the 
unit  available  for  occupancy  by  an 
eligible  family  when  the  original  family 
vacates  the  unit. 

48.  In  §  883.702,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  883.702  Responsibilities  of  the  owner. 

*  *  *  *  * 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
determination  of  the  eligibility  of 
applicants  in  accordance  with  Parts  812 
and  813,  provision  of  Federal  selection 
preferences  in  accordance  with 
§  883.714,  selection  of  tenants, 
reexamination  of  family  incomes, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
, items).  All  these  functions  must  be 
performed  in  compliance  with 


applicable  Equal  Opportunity 
requirements. 

***** 

49.  Section  883.704  would  be  amended 
by  revising  the  introductory  language  of 
paragraph  (b),  by  adding  a  sentence  at 
the  end  of  paragraph  (b)(3),  by  adding 
two  sentences  at  the  end  of  paragraph 
(c)(1),  and  by  adding  one  sentence  at  the 
end  of  paragraphs  (c)(2)  and  (c)(3),  to 
read  as  follows: 

§  883.704  Selection  and  admission  of 
tenants. 

***** 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  owner  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  Part  813  and 
information  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  Part  812  of  this  chapter, 
for  determining  whether  the  applicant  is 
eligible  in  accordance  with  Parts  812 
and  813;  and  for  selecting  families 
(including  giving  a  Federal  preference  in 
accordance  with  §  883.714). 
***** 

(3)  *  *  *  For  the  informal  hearing 
provisions  related  to  denial  of 
assistance  based  upon  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  Part  812. 
***** 

(c)  Reexamination  of  Family  income 
and  composition — (1)  Regular 
reexaminations.  *  *  *  At  the  first 
regular  reexamination  after  [the 
effective  date  of  the  final  rule],  the 
owner  must  follow  the  requirements  of 
Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  all  family  members.  Thereafter,  at 
each  regular  reexamination,  the  owner 
must  follow  the  requirements  of  that 
part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule). 

(2)  Interim  reexaminations.  *  *  *  At 
any  interim  reexamination  after  [the 
effective  date  of  the  final  rule]  that 
involves  the  addition  of  a  new  family 
member  (except  by  the  birth  of  a  child), 
the  owner  must  follow  the  requirements 
of  Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  member. 

(3)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  Part  812. 


50.  In  §  883.708,  paragraph  (b)(3) 
would  be  revised  and  a  new  paragraph 
(c)(4)  would  be  added  to  read  as 
follows; 

§  883.708  Termination  of  tenancy  and 
modification  of  lease. 
***** 

(b)  *  *  * 

(3)  Material  noncompliance.  Material 
noncompliance  with  the  lease  includes: 

(i)  One  or  more  substantial  violations  of 
the  lease,  or  (ii)  repeated  minor 
violations  of  the  lease  that  disrupt  the 
livability  of  the  building,  adversely 
affect  the  health  or  safety  of  any  person 
or  the  right  of  any  tenant  to  the  quiet 
enjoyment  of  the  leased  premises  and 
related  facilities,  interfere  with  the 
management  of  the  building  or  have  an 
adverse  financial  effect  on  the  building 
or  project.  Failure  of  the  family  to  timely 
submit  all  required  information  on 
family  income  and  composition 
(including  required  evidence  of 
citizenship  and  eligible  immigration 
status)  will  constitute  a  substantial 
violation  of  the  lease.  Nonpayment  of 
rent  or  any  other  financial  obligation 
due  under  the  lease  (including  any 
portion  thereof)  beyond  any  grace 
period  permitted  under  State  law  will 
constitute  a  substantial  violation  of  the 
lease.  The  payment  of  rent  or  any  other 
financial  obligation  due  under  the  lease 
after  the  due  date  but  within  the  grace 
period  permitted  under  State  law  will 
constitute  a  minor  violation. 
***** 

[c]  Termination  of  tenancy.  *  *  * 

(4)  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  hearing 
requirements,  see  Part  812. 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

51.  The  authority  citation  for  Part  884 
would  continue  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c.  and 
1437f);  sec.  7(d).  Department  of  HUD  Act  (42 
U.S.C  3535(d)). 

52.  In  §  884.118,  paragraph  (a)(3) 
would  be  revised  to  read  as  follows: 

§  884.1 18  Responsibilities  of  the  owner. 

(a)  *  *  * 

(3)  Performance  of  all  management 
factions,  including  the  taking  of 
applications;  determining  the  eligibility 
of  applicants  in  accordance  with  Parts 
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812  and  813;  provision  of  Federal 
selection  preferences  in  accordance 
with  §  884.226;  selection  of  families  in 
accordance  with  any  other  pertinent 
requirements;  and  determination  of  the 
amount  of  tenant  rent  in  accordance 
with  HUD  established  schedules  and 
criteria. 

«  *  *  *  * 

53.  In  §  884.214,  parapraph  (b)(1) 
would  be  revised  and  a  new  paragraph 
(b)(8)  would  be  added,  to  read  as 
follows: 

5884.214  MarfcMino. 
***** 

(b)  Eligibility,  selection  and 
admission  of  families.  (1)  The  owner  is 
responsible  for  determination  of 
eli^bility  of  applicants  in  accordance 
with  the  proc^ures  of  Part  812, 
selection  of  families  from  among  those 
determined  to  be  eligible  (induing 
provision  of  Federal  selection 
preferences  in  accordance  with 
§  884.226),  and  computation  of  the 
amount  of  housing  assistance  payments 
on  behalf  of  each  selected  Family,  in 
accordance  with  schedules  and  criteria 
established  by  HUD:  Provided,  that  in 
establishing  criteria  for  the  selection  of 
applicants,  no  local  residency 
requirements  or  priority  systems  relating 
to  place  of  residence  may  be  applied  to 
applicants  who  are  working  in  the 
conununity. 

***** 

(8)  For  the  informal  hearing  provisions 
related  to  denial  of  assistance  based 
upon  failure  to  establish  citizenship  or 
eligible  immigration  status,  see  Part  812. 

54.  In  5  884.216,  a  new  sentence  would 
be  added  at  the  end  of  the  paragraph  to 
read  as  follows: 

***** 

§  884.216  Termination  of  tenancy. 

*  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  hearing 
requirements,  see  Part  812. 

55.  Section  884.218  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a)  any  be  adding  one 
sentence  at  the  end  of  paragraph  (b)  and 
(c),  to  read  as  follows: 

§  884.216  Reexamination  of  Family  income 
and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  inunigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 


owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule]. 

(b)  *  *  *  At  any  interim 
reexamination  after  [the  effective  date 
of  the  final  rule]  that  involves  the 
addition  of  a  new  family  member 
(except  by  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  member. 

(c)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 
***** 

56.  In  §884.223,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

5  684.223  Leasing  to  eligible  families. 
***** 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or 
eligible  immigration  status.  If  an  owner 
subject  to  pargraph  (a)  and  (b)  of  this 
section  is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  vnth  §  812.9  because  the 
owner  determines  that  the  Family  lacks 
citizenship  or  eligible  immigration 
status,  the  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  Section  8  assistance  following 
the  termination  of  assistance.  The  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  when 
the  original  family  vacates  the  unit. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
SPECIAL  ALLOCATIONS 

Subpart  A— Additional  Assistance 
Program  For  Projects  With  HUD- 
Insured  and  HUD  Held  Mortgages 

57.  The  authority  citation  for  Part  886 
would  continue  to  read  as  follows: 

Authority:  Secs.  3, 5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437c,  and 
1437f);  sec.  7(d).  Department  of  HUD  Act  (42 
U.S.C.  353S(d)). 

58.  In  §  886.119,  paragraph  (a)(3) 
would  be  revised  to  read  as  follows: 

§686.119  Responsibitities  of  the  owner, 

(a)  *  *  * 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications,  determining  eligibility  of 
applicants  in  accordance  with  Parts  812 
and  813,  provision  of  Federal  selection 


preferences  in  accordance  with 
§  886.132;  selection  of  tenants  in 
accordance  with  any  other  pertinent 
requirements;  and  determination  of  the 
amount  of  Tenant  Rent  in  accordance 
with  Part  813  of  this  chapter. 
***** 

59.  In  S  886.121,  paragraph  (b)  would 
be  revised  and  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§886.121  Marketing. 
***** 

(b)  In  taking  applications,  selecting 
families,  and  all  related  determinations, 
the  Owner  must  comply  with  the 
applicable  provisions  of  the  Contract, 
this  subpart,  and  the  procedures  of  Part 
812. 

(c)  For  the  informal  hearing  provisions 
related  to  denial  of  assistance  based 
upon  failure  to  establish  citizenship  or 
eligible  immigration  status,  see  Part  812. 

60.  Section  886.124  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a)  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  886.124  Reexamination  of  family  Income 
and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [fAe  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the 
owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule]. 

(b)  *  *  *  At  any  interim  reexamination 
after  [the  effective  date  of  the  final  rule] 
that  involves  the  addition  of  new  family 
member  (except  by  the  birth  of  a  child), 
the  owmer  must  follow  the  requirements 
of  Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  member. 

(c)  Continuation  of  housing  assistance 
payments.  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 

61.  Section  886.128  would  be  revised 
to  read  as  follows: 

§886.128  Evictions. 

Part  247  of  this  title  applies  to  the 
termination  of  tenancy  and  eviction  of  a 
family  assisted  under  this  subpart  For 
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cases  involving  termination  of  tenancy 
because  of  a  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  procedures  of  Parts  247  and 
812  shall  apply. 

62.  In  §  886.129,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§  886.129  Leasing  to  eligible  families. 
***** 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or 
eligible  immigration  status.  If  an  owner 
subject  to  paragraphs  (a)  and  (b]  of  this 
section  is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  §  812.7  because  the 
owner  determines  that  the  Family  lacks 
citizenship  or  eligible  immigration 
status,  the  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  Section  8  assistance  following 
the  termination  of  assistance.  The  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  when 
the  original  family  vacates  the  unit. 

63.  In  §  886.318,  paragraph  (aK3) 
would  be  revised  to  read  as  follows: 

§  886.318  Responsibilities  of  the  owner. 

(a)  Management  and  maintenance. 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications,  determination  of  eligibility 
in  accordance  with  Parts  812  and  813, 
selection  of  families  in  accordance  with 
the  Federal  preferences  in  accordance 
with  §  886.337  and  the  owner's  tenant 
selection  factors  approved  by  HUD,  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  Part  813  of  this 
chapter. 

***** 

64.  In  §  886.321,  paragraph  (b)(1) 
would  be  revised  and  a  new  paragraph 

(b)(7)  would  be  added,  to  read  as 
follows: 

§  886.321  Marketing. 
***** 

(b) (1)  HUD  will  determine  the 
eligibility  for  assistance  of  families  in 
occupancy  before  sales  closing.  After 
the  sale,  the  owner  shall  be  responsible 
for  determining  the  eligibility  of 
applicants  for  tenancy  (including 
compliance  with  the  procedures  of  Part 
812  on  evidence  of  citizenship  or  eligible 
immigration  status),  selection  of  families 
from  among  those  determined  to  be 
eligible  (including  provision  of  Federal 
preferences  in  accordance  with 

§  886.337),  and  computation  of  the 
amount  of  housing  assistance  pa3mients 
un  behalf  of  each  selected  family,  in 
accordance  with  the  Gross  Rent  and  the 


Total  Tenant  Payment  computed  in 
accordance  with  24  CFR  Part  813.  *  *  * 

***** 

(7)  For  the  informal  hearing  provisions 
related  to  denial  of  assistance  based 
upon  failure  to  establish  citizenship  or 
eligible  immigration  status,  see  Part  812. 

65.  Section  886.324  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a)  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  886.324  Reexamination  ol  family  Income 
and  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule],  the  owner  must  follow 
the  requirements  of  Part  812  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members,  l^ereafter, 
at  each  regular  reexamination,  the 
owner  must  follow  the  requirements  of 
that  part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  812.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
(the  effective  date  of  the  final  rule). 

(b)  *  *  *  At  any  interim 
reexamination  after  {the  effective  date 
of  the  final  rule]  that  involves  the 
Edition  of  a  new  family  member 
(except  by  the  birth  of  a  child),  the 
owner  must  follow  the  requirements  of 
Part  812  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration  status 
of  the  new  family  member. 

(c)  Continuation  of  housing  assistance 
payments.  *  *  *  For  provisions 
requiring  termination  of  assistance  for 
failure  to  establish  citizenship  or  eligible 
immigration  status,  see  §  812.9. 

66.  Section  886.328  would  be  revised 
to  read  as  follows: 

§  886.328  Termination  of  tenancy. 

Part  247  of  this  title  applies  to  the 
termination  of  tenancy  and  eviction  of  a 
family  assisted  under  this  subpart.  For 
cases  involving  termination  of  tenancy 
because  of  a  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  procedures  of  Parts  247  and 
812  shall  apply. 

67.  In  §  886.329,  a  new  paragraph  (e) 
would  be  added,  to  read  as  follows: 

§  686.329  Leasing  to  ell^Me  famiHes. 
***** 

(e)  Termination  of  Assistance  for 
Failure  to  Establish  Citizenship  or 
Eligible  Immigration  Status.  If  an  owner 
subject  to  paragraphs  (a)  and  (b)  of  this 
section  is  required  to  terminate  housing 
assistance  payments  for  the  family  in 


accordance  with  §  812.9  because  the 
owner  determines  that  the  family  lacks 
citizenship  or  eligible  inunigration 
status,  the  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  Section  8  assistance  following 
the  termination  of  assistance.  The  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  when 
the  original  family  vacates  the  unit. 

PART  900— SECTION  23  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
NEW  CONSTRUCTION  AND 
SUBSTANTIAL  REHABILITATION 

68.  The  authority  citation  for  Part  900 
would  continue  to  read  as  follows: 

Authority;  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d));  sec.  10(b)  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C  1410(b)). 

69.  In  §  900.102,  paragraph  (g)  would 
be  revised  to  read  as  follows: 

§900.102  Definitions. 
***** 

(g)  Eligible  families.  Those  families 
determined  by  the  LHA  to  meet  the 
requirements  for  admission  into  housing 
assisted  hereunder  in  accordance  with 
Parts  912  and  913  of  this  chapter  and 
other  pertinent  requirements.  *  *  * 
***** 

70.  Section  900.202  would  be  amended 
by  adding  a  new  sentence  to  the  end  of 
the  introductory  language  of  paragraph 

(d)(3).  and  by  redesignating  existing 
paragraphs  (g)  and  (h)  as  paragraphs  (h) 
and  (i)  respectively,  and  by  adding  a 
new  paragraph  (g),  to  read  as  follows: 

§  900.202  Project  operation. 
***** 

(d)  *  *  * 

(3)  *  *  *  For  provisions  related  to 
denial  of  assistance  because  of  a  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  requirements  of 
§  960.207  and  Part  912  shall  apply. 
***** 

(g)  Termination  of  assistance.  For 
provisions  related  to  termination  of 
assistance  for  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  requirements  of  Parts  912  and 
966  shall  apply. 


PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

71.  The  authority  citation  for  Part  904 
would  continue  to  read  as  follows: 

Authority;  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437q):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 
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72.  In  §  904.104,  the  first  sentence  of 
paragraph  (b)(l]  and  paragraph  (g)(2]  in 
its  entirety  would  be  revised,  to  read  as 
follows: 

§  904.104  Eligibility  and  selection  of 
homebuyers. 

***** 

(b)  Eligibility  and  standards  for 
admission.  (1)  Homebuyers  shall  be 
lower  income  families  that  are 
determined  to  be  eligible  for  admission 
in  accordance  with  the  provisions  of 
Parts  912  and  913,  which  prescribe 
income  definitions,  income  limits,  and 
restrictions  concerning  citizenship  or 
eligible  immigration  status.  *  *  * 
***** 

(g)  Notification  to  applicants.  *  *  * 

(2)  Applicants  who  are  not  selected 
for  a  speciHc  Turnkey  III  development 
shall  be  so  notified  in  accordance  with 
HUD-approved  procedure.  The  notice 
shall  state  the  reason  for  the  applicant's 
rejection  (including  nonrecommendation 
by  the  recommending  committee  unless 
the  applicant  has  previously  been  so 
notified  by  the  committee]  and  the 
notice  shall  state  that  the  applicant  will 
be  given  an  informal  hearing  on  such 
determination,  regardless  of  the  reason 
for  the  rejection,  if  he  makes  a  request 
for  such  a  hearing  within  a  reasonable 
time  (to  be  speciRed  in  the  notice)  from 
the  date  of  the  notice.  For  provisions 
related  to  denial  of  assistance  for  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  requirements  of 
§  960.207  and  Part  912  shall  apply. 

73.  In  S  904.107,  paragraphs  (j)(2)  and 
(m)(l)  would  be  revised,  to  read  as 
follows: 

S  904.107  Responsibilities  of  homebuyen 
administrative  grievance  hearing. 
***** 

(j)  Homebuyer’s  required  monthly 
payment.  *  *  * 

(2)  For  purposes  of  determining 
eligibility  of  an  applicant  (see  Parts  912 
and  913,  as  well  as  this  part)  and  the 
amount  of  Homebuyer  payments  under 
paragraph  (j)(l)  of  this  section,  the  LHA 
shall  examine  the  Family's  income  and 
composition  and  follow  the  procedures 
required  by  Part  912  for  determining 
citizenship  or  eligible  immigration  status 
before  initial  occupancy.  Thereafter,  for 
the  purposes  stated  above  and  to 
determine  whether  a  Homebuyer  is 
required  to  purchase  the  home  under 
§  904.104(h)(1),  the  LHA  shall  reexamine 
the  Homebuyer’s  income  and 
composition  regularly,  at  least  once 
every  12  months,  following  the 
requirements  of  Part  912  concerning 
veriHcation  of  the  immigration  status  of 
any  family  member  who  is  not  a  citizen, 
as  defined  in  §  912.2,  except  for  family 


members  who  were  at  least  62  years  of 
age  and  receiving  HUD  financial 
assistance  on  [the  effective  date  of  the 
final  rule).  The  Homebuyer  shall  comply 
with  the  LHA’s  policy  regarding 
required  interim  reporting  of  changes  in 
the  family's  income  and  composition.  If 
the  IHA  receives  information  from  the 
family  or  other  source  concerning  a 
change  in  the  family  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  LHA, 
upon  consultation  with  the  family  and 
veriHcation  of  the  information  (in 
accordance  with  Parts  912  and  913  of 
this  chapter)  must  promptly  make  any 
adjustments  determined  to  be 
appropriate  in  the  Homebuyer  payment 
amount  or  take  appropriate  action 
concerning  the  addition  of  a  family 
member  who  is  not  a  citizen  or  alien 
with  eligible  immigration  status. 
***** 

(m)  Termination  by  LHA.  (1)  In  the 
event  the  homebuyer  should  breach  the 
Homebuyers  Ownership  Oppiortimity 
Agreement  by  failure  to  make  the 
required  monthly  payment  within  ten 
days  after  its  due  date,  by 
misrepresenting  or  withholding  of 
information  in  applying  for  admission  or 
in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition  (including  submission  and 
verification  of  evidence  of  citizenship  or 
eligible  immigration  status),  or  by  failure 
to  comply  with  any  of  the  other 
homebuyer  obligations  under  the 
Agreement,  the  LHA  may  terminate  the 
Agreement  30  days  after  giving  the 
homebuyer  notice  of  its  intention  to  do 
so  in  accordance  with  paragraph  (m)(3] 
of  this  section.  For  termination  of 
assistance  for  failure  to  establish 
citizenship  or  eligible  immigration  status 
under  Part  912,  the  requirements  of  Part 
912  and  966  shall  apply. 
***** 

PART  905— INDIAN  HOUSING 

74.  The  authority  citation  for  Part  905 
would  continue  to  read  as  follows: 

Authority:  Secs.  3, 4,  5, 6, 9, 11, 12,  and  16, 
United  States  Housing  Act  of  1937  (42  U.S.C. 
1437a.  1437b,  1437c,  1437d,  1437g,  1437i,  1437j, 
and  1437n);  sec.  7(b),  Indian  Self- 
Determination  and  Education  Assistance  Act 
(25  U.S.C.  450e(b));  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
US.C.  3535(d)). 

75.  In  §  905.302,  paragraph  (a)(1) 
would  be  revised  and  a  new  paragraph 
(c)  would  be  added  to  read  as  follows: 

§  905.302  Admission  policies. 

(a)  Eligibility.  (1)  IHAs  shall 
determine  the  eligibility  of  applicants  in 
accordance  with  Parts  912  and  913, 


including  the  requirements  concerning 
citizenship  or  eligible  immigration  status 
and  on  income  limits. 
***** 

(c)  Denial  of  assistance.  For 
procedures  related  to  denial  of 
assistance  for  failure  to  establish 
citizenship  or  eligible  immigration  status 
under  Part  912,  see  §  960.207. 

76.  In  §  905.303,  the  first  sentence 
would  be  revised  to  read  as  follows: 

§  905.303  Grievance  procedures. 

The  requirements  set  forth  in  HUD 
regulations  relating  to  procedures  for  the 
resolution  of  tenant  or  Homebuyer 
grievances  against  Public  Housing 
agencies  (24  CFR  Part  966)  are  ncl 
applicable  to  Projects  under  this  part, 
except  where  the  termination  of 
assistance  is  based  upon  a  failure  to 
establish  citizenship  or  eligible 
immigration  status  in  accordance  with 
the  requirements  of  Part  912.  *  *  * 

77.  In  §  905.304,  paragraph  (c)  would 
be  revised,  to  read  as  follows: 

§  905.304  Determination  of  rents  and 
homebuyer  payments. 
***** 

(c)  Initial  determination  and 
reexamination  of  family  income.  For 
purposes  of  determining  eligibility  of  an 
applicant  (see  Parts  912  and  913,  as  well 
as  this  part)  and  the  amount  of  rent  and 
Homebuyer  payments  under  paragraphs 
(a)  and  (b)  of  this  section,  the  IHA  shall 
examine  the  Family’s  income  and 
composition  and  follow  the  procedures 
required  by  Part  912  for  determining 
citizenship  or  eligible  immigration  status 
before  initial  occupancy.  Thereafter,  for 
the  purposes  stated  above  and  to 
determine  whether  a  Homebuyer  is 
required  to  purchase  the  home  under 
§  905.422(e),  the  IHA  shall  reexamine 
the  family’s  income  and  composition 
regularly,  at  least  once  every  12  months, 
following  the  requirements  of  Part  912 
concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  defined 
in  §  912.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
receiving  HUD  financial  assistance  on 
[the  effective  date  of  the  final  rule].  The 
family  shall  comply  with  the  IHA’s 
policy  regarding  required  interim 
reporting  of  changes  in  the  family’s 
income  and  composition.  If  the  IHA 
receives  information  from  the  family  or 
other  source  concerning  a  change  in  the 
family  income  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  IHA,  upon 
consultation  with  the  family  and 
verification  of  the  information  (in 
accordance  with  Parts  912  and  913  of 
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this  chapter)  must  promptly  make  any 
adjustments  determined  to  be 
appropriate  in  the  rent  or  Homebuyer 
payment  amount  or  take  appropriate 
action  concerning  the  addition  of  a 
family  member  who  is  not  a  citizen  or 
alien  with  eligible  immigration  status. 

For  provisions  requiring  termination  of 
assistance  for  failure  to  estabhsh 
citizenship  or  eligible  immigration 
status,  see  Part  912. 

PART  912— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

78.  The  authority  citation  for  Part  912 
would  be  revised  to  read  as  follows; 

Authority:  Sec.  3,  United  States  Housing 
Ant  of  1937  (42  U.S.C.  1437a);  sea  7(d). 
Department  of  Housing  and  Urban 
Devetupment  Act  (42  U.S.C.  3535(d)):  sec.  214, 
Housing  and  Community  Development  Act  of 
1980  (42  US.C.  1436a). 

79.  Section  912.1  would  be  amended 
by  changing  the  period  at  the  end  of  the 
paragraph  (a)(2)  to  a  semicolon  and 
adding  the  word  "and”  following  the 
semicolon;  and  by  adding  a  new 
paragraph  (a)(3).  to  read  as  follows: 

§  912.1  Purpose  and  applicability. 

(a)  *  *  * 

(3)  Implements  the  statutory 
prohibition  against  making  assistance 
under  the  United  States  blousing  Act  of 
1937  ("Act")  available  for  the  benefit  of 
ineligible  aliens. 

79.  Section  912.2  would  be  amended 
by  inserting  definitions  in  alphabetical 
order  for  the  terms  Citizen.  Evidence  of 
citizenship  or  eligible  immigration  status 
("evidence”).  HUD.  and  National,  to 
read  as  follows: 

§912.2  Definitions. 
***** 

Citizen.  A  citizen  or  national  of  the 
United  States. 

***** 

Evidence  of  citizenship  or  eligible 
immigration  status  (“evidence").  This 
term  refers  to  the  documents  which  must 
be  submitted  in  accordance  with  §  912.7 
for  any  individual  who  is  or  will  be 
occupying  an  assisted  dwelling  unit. 

(a)  For  U.S.  citizens,  the  evidence 
consists  of; 

(1)  A  signed  declaration  of  U.S. 
citizenship  (§  912.6(a)(l)(i)); 

(2)  A  signed  verification  consent  form 
(§  912.6(a)(2)):  and 

(3)  If  the  PHA  suspects  a  fraudulent 
declaration,  documentation  of 
citizenship  submitted  in  accordance 
with  the  requirements  of  §  912.8(b). 

(b)  For  aliens,  the  evidence  consists 
of: 


(1)  A  signed  declaratimi  of  eligible 
immigration  status  (§  912.6(a)(l)(ii)); 

(2)  The  INS  documents  described  in 
§  912.7(a);  and 

(3)  A  signed  verification  consent  form 
(|912.6(aM2)). 

HUD.  The  U.S.  Department  of  Housing 
and  Urban  Development 

***** 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

***** 

81.  Sections  912.5  through  912.12 
would  be  added  as  follows: 

§912.5  Eligible  status. 

(a)  Participation  in  the  programs 
covered  by  ttiis  part  is  restricted  to 
individuals  who  are  United  States 
citizens,  as  defined  in  §  912.2,  or  aliens 
who  qualify  as  one  of  the  following; 

(1)  An  alien  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration  and 
Nationality  Act  (INA),  as  an  immigrant, 
as  defined  by  section  101(a)(15)  of  the 
INA  (8  U.S.C.  1101(a)(20)  and 
1101(a)(15),  respectively)  (immigrants); 

(2)  An  alien  who  entered  the  United 
States  before  January  1. 1972,  or  such 
later  date  as  enacted  by  law,  who  has 
continuously  maintained  residence  in 
the  United  States  since  then,  and  who  is 
not  ineligible  for  citizenship,  but  who  is 
deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(3)  An  alien  who  is  lawfully  present  in 
the  United  States  pursuant  to  an 
admission  under  section  207  of  the  INA 
(8  U.S.C  1157)  (refugee  status):  pursuant 
to  the  granting  of  asylum  (which  has  not 
been  terminated)  under  section  208  of 
the  INA  (8  U.S.C.  1158)  (asylum  status): 
or  as  a  result  of  being  granted 
conditional  entry  under  section  203(a)(7) 
of  the  INA  (8  U.S.C.  1153(a)(7))  before 
April  1. 1980,  because  of  persecution  or 
fear  of  persecution  on  account  of  race, 
religion,  or  political  opinion  or  because 
of  being  uprooted  by  catastrophic 
national  calamity; 

(4)  An  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest 
under  section  212(d)(5)  of  the  INA  (8 
U.S.C.  1182(d)(5))  (parole  status); 

(5)  An  alien  who  is  lawfully  present  in 
the  United  States  as  a  result  of  the 
Attorney  General’s  withholding 
deportation  under  section  243(h)  of  the 


INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(6)  An  alien  lawfully  admitted  for 
temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (pre-1982  legalization). 

(b)  (1)  For  a  family  to  be  eligible  for 
participation,  every  member  of  the 
family  residing  in  the  unit  must  be 
determined  to  have  eligible  status,  as 
described  in  paragraph  (a)  of  this 
section. 

(2)  A  homebuyer  who  executed  a 
Homeownership  Opportunity  Agreement 
under  the  Turnkey  III  program  or  who 
executed  a  Mutual  Help  and  Occupancy 
Agreement  under  the  Mutal  Help 
Homeownership  program  before  (the 
effective  date  of  the  final  rule]  is  not 
subject  to  this  citizenship  or  eligible 
immigration  status  requirement  for 
continued  participation. 

§  912.6  SirtMnission  of  evidence. 

(a)  Evidence  of  citizenship  or  eligible 
immigration  status.  As  a  condition  to 
participation  in  the  program,  the  Family 
must  submit  the  following  materials  to 
the  PHA  on  behalf  of  each  Family 
member,  regardless  of  age,  who  is  or 
will  be  an  occupant  of  the  assisted 
dwelling  unit 

(1)  Declaration.  A  written  declaration 
signed,  under  penalty  of  perjury,  by  the 
adult  for  whom  the  declaration  is 
submitted.  In  the  case  of  a  child,  the 
declaration  must  be  signed  and 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The 
declaration  must  certify  whether  the 
individual: 

(1)  Is  a  citizen; 

(ii)  Is  an  alien  with  eligible 
immigration  status,  as  described  in 
§  912.5:  or 

(iii)  Was  62  years  of  age  or  older  and 
receiving  HUD  financial  assistance  on 
the  effective  date  of  the  final  rule. 

(2)  Consent  form.  A  verification 
consent  form  signed  by  the  adult  for 
whom  the  form  is  submitted.  In  the  case 
of  a  child,  the  form  must  be  signed  and 
submitted  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child.  The  consent 
form  shall  provide  that: 

(i)  Any  evidence  submitted  by  the 
individual  may  be  released  by  the  WIA 
to  HUD. 

(ii)  Such  evidence  may  be  released  by 
the  PHA  to  a  Federal,  State,  or  local 
agency  for  the  following  purposes; 
Verification  of  eligible  immigration 
status,  enforcement  of  restrictions  on 
the  availability  of  assistance  because  of 
such  status,  or  investigation  or 
prosecution  of  fraud  in  connection  with 
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any  Federal  housing  assistance  program 
as  permitted  under  applicable  State  or 
local  laws  concerning  the  protection  of 
personal  privacy. 

(iii)  HUE)  may  release  the  evidence  or 
other  information  to  any  Federal,  State, 
or  local  government  agency  (including 
the  Social  Security  Administration  and 
the  Immigration  and  Naturalization 
Service]  for  the  following  purposes: 
Verification  of  eligible  immigration 
status,  enforcement  of  restrictions  on 
the  availability  of  assistance  because  of 
such  status,  and  investigation  or 
prosecution  of  fraud  in  connection  with 
any  Federal  housing  assistance  program, 
as  permitted  by  the  Privacy  Act  of  1974, 

5  U.S.C.  552a.  Information  released  to 
the  Immigration  and  Naturalization 
Service  may  be  used  in  deportation 
proceedings.  Information  may  also  be 
released  by  HUD  as  permitted  by  the 
Freedom  of  Information  Act,  5  U.S.C. 

552.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
information  by  the  entity  receiving  it. 

(3)  Documentation.  The  following 
documentation  requirements  apply, 
based  on  the  type  of  declaration 
submitted  in  accordance  with  paragraph 

(a)(1)  of  this  section: 

(i)  Individuals  declaring  that  they  are 
in  an  eligible  immigration  status  are 
required  to  submit  evidence  of  such 
status  as  specified  in  §  912.7. 

(ii)  Individuals  declaring  that  they 
were  62  years  of  age  or  older  and 
receiving  HUD  Hnancial  assistance  on 
the  effective  date  of  the  final  rule  are 
required  to  submit  proof  of  age  in 
accordance  with  HUD  requirements. 

(iii)  Individuals  declaring  that  they  are 
U.S.  citizens  are  not  required  to  submit 
evidence  of  citizenship,  except  when  the 
PHA  has  reason  to  suspect  that  the 
individual  has  submitted  a  fraudulent 
declaration  of  citizenship,  and  then  only 
in  accordance  with  the  requirements  of 
paragraph  (a)(4)  of  this  section. 

(4)  Procedures  when  fraud  suspected 
with  respect  to  citizenship,  (i)  A  PHA 
has  reason  to  suspect  that  a  declaration 
of  citizenship  submitted  by  an  applicant 
or  Family  member  is  fraudulent  if: 

(A)  In  verifying  the  applicant's  or 
Family’s  eligibility  for  financial 
assistance,  the  PHA  discovers 
conflicting  or  inconsistent  information 
regarding  the  identity  or  claimed 
citizenship  or  eligible  immigration  status 
of  the  applicant  or  Family  member;  or 

(B)  The  PHA  is  informed  that  the 

applicant's  or  Family  member's  claimed 
citizenship  or  eligible  immigration  status 
is  fraudulent.  Such  information  must  be 
corroborated  by  documentation  such  as 
copies  of  INS  documents  or  deportation 
orders,  or  records  establishing  foreign 
citizenship.  ,  - 


(ii)  When  a  PHA  has  reason  to 
suspect  that  an  applicant  or  Family 
member  has  submitted  a  fraudulent 
declaration  of  citizenship  under  §  912.6, 
the  PHA  shall  require  the  individual  to 
submit  documentation  of  citizenship.  If 
the  documentation  fails  to  establish 
citizenship,  as  specified  under  HUD 
requirements,  the  PHA  shall  deny  or 
terminate  assistance  in  accordance  with 
§  912.9.  Where  an  individual  has 
received  the  benefit  of  a  substantial 
amount  of  HUD  financial  assistance  to 
which  he  or  she  was  not  entitled 
because  the  individual  intentionally 
misrepresented  eligibility  on  the  basis  of 
citizenship  and  recovery  of  the  funds 
cannot  be  achieved  by  administrative 
action,  the  PHA  may  refer  the  case  to 
the  HUD  Regional  Inspector  General’s 
office  for  further  investigation.  Possible 
criminal  prosecution  may  follow,  based 
on  the  False  Statements  Act,  18  U.S.C. 
1001  and  1010. 

(b)  Notice  to  applicants  and  Family. — 
(1)  Type  of  notice,  (i)  the  PHA  shall 
notify  applicants  of  the  requirement  to 
submit  evidence  of  citizenship  or 
eligible  immigration  status  at  the  time 
an  application  for  financial  assistance  is 
submitted.  Applicants  whose  names  are 
on  a  waiting  list  on  the  effective  date  of 
final  rule  must  also  be  notified  of  these 
requirements.  Notification  to  the  Family 
of  the  requirement  to  submit  evidence 
shall  coincide  with  the  PHA’s  regular 
notice  to  the  Family  concerning 
verification  of  income. 

(ii)  The  PHA  shall  notify  applicants 
and  the  Family  that  Hnancial  assistance 
is  contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  referred  to  in  paragraph  (a)  of 
this  section. 

(2)  Form  of  notice.  A  notice  under  this 
section  of  the  requirement  to  submit 
evidence  of  citizenship  or  eligible 
immigration  status  shall  describe  the 
type  of  evidence  that  must  be  submitted 
and  shall  state  when  the  evidence  must 
be  submitted.  The  notice  shall  be  given 
in  accordance  with  HUD  requirements. 

(c)  Recipient  of  evidence.  The 
required  evidence  shall  be  submitted  by 
the  applicant  or  Family  to  the  PHA.  The 
PHA  is  responsible  for  administering  the 
restrictions  on  providing  assistance  to 
ineligible  aliens,  and  shall  exercise  this 
responsibility  in  accordance  with  HUD 
requirements. 

(d)  Failure  to  submit  evidence.  Failure 
to  submit  required  evidence  of 
citizenship  or  eligible  immigration  status 
shall  result  in  denial  or  termination  of 
financial  assistance  in  accordance  with 
the  procedures  of  §  §  912.8  through 
912.10. 

(e)  Frequency  of  Evidence  Submission 
Requirements. — (1)  Regular 


reexamination.  A  Family  shall  submit 
the  required  evidence  at  the  first  regular 
reexamination  after  [the  effective  date 
of  the  final  rule),  in  accordance  with  the 
requirements  of  §  960.209(a).  Thereafter, 
a  Family  (except  as  provided  in 
paragraph  (f)  of  this  section  concerning 
continuous  assisted  occupancy  either  by 
a  citizen  or  an  individual  62  years  of  age 
or  older  receiving  HUD  financial 
assistance  on  [the  effective  date  of  the 
final  rule]  shall  submit  the  required 
evidence  of  eligible  immigration  status 
at  each  regular  annual  reexamination. 

(2)  Interim  reexamination.  A  Family 
shall  request  the  PHA’s  approval  for 
occupancy  of  the  assisted  dwelling  unit 
by  any  additional  person,  and  the  PHA 
shall  not  approve  occupancy  by  the 
additional  person  until  the  written 
declaration  required  under  §  912.6(a) 
and  any  required  evidence  of  eligible 
immigration  status  together  with  the 
signed  verification  consent  form  are 
submitted  and  verified,  as  appropriate 
in  accordance  with  the  procedures  of 
§§  912.8  and  960.209(b). 

(f)  One-time  evidence  requirement. 
Submission  of  evidence  that  an 
occupant  of  the  assisted  dwelling  unit  is 
a  citizen,  or  that  as  of  [the  effective  date 
of  the  final  rule]  the  occupant  was  62 
years  of  age  or  older  and  receiving  HUD 
financial  assistance,  is  only  required 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 

§  912.7  Documents  of  eligible  immigration 
status. 

The  original  of  one  of  the  following 
documents  is  acceptable  evidence  of 
eligible  immigration  status,  subject  to 
verification  in  accordance  with  §  912.8: 

(a)  Form  1-151  (issued  before  1979),  I- 
551,  or  AR-3a  (issued  during  1941-1949), 
Alien  Registration  Receipt  Card  (for 
permanent  resident  aliens); 

(b)  Form  I-181B  or  passport,  stamped 
"Processed  for  1-551,  temporary 
evidence  of  lawful  admission  for 
permanent  residence"  (for  permanent 
resident  aliens); 

(c)  Form  1-94,  Arrival-Departure 
Record,  annotated  with  one  of  the 
following: 

(1)  "Section  207"  or  “Refugee": 

(2)  "Section  208"  or  “Asylum":  or 

(3)  “Section  243(h)”  or  “Deportation 
stayed  by  Attorney  General": 

(d)  Form  1-94,  Arrival-Departure 
Record^ — Parole  Edition,  annotated  with 
one  of  the  following: 

(1)  “Section  212(d)(5)"  or  “Admitted  iit 
Attorney  General  Discretion": 

(2)  “Conditional  Entry"  or  “Section 
203(a)(7)"  (before  April  1, 1980): 

(e)  Form  1-688,  Temporary  Resident 
Card,  or  I-688A.  Employment 
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Authorization  (both  of  which  documents 
expire),  either  of  which  must  be 
annotated  “Section  245A": 

(f)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant’s 
entitlement  to  the  document  has  been 
verified;  or 

(g)  Any  other  document  specified  by 
HUD  in  a  notice  published  in  the 
Federal  Register. 

§912.6  Verification  of  eligible  immigration 
status. 

(a)  General  procedures.  After  notice 
of  the  requirement  to  submit  evidence  is 
provided  to  an  applicant  or  tenant  under 
§  912.6(b),  the  PHA  shall  continue  to 
process  the  applicant  for  purposes  of 
establishing  eligibility  for  program 
participation  without  regard  to 
immigration  status,  if  the  applicant 
otherwise  qualifies  for  such  assistance. 

In  addition,  the  PHA  shall  verify  the 
immigration  status  of  aliens  as  follows: 

(1)  Primary  verification,  (i)  Primary 
veribcation  of  the  immigration  status  of 
each  applicant  and  tenant  with  the 
Immigration  and  Naturalization  Service 
(INS)  is  conducted  by  means  of  an 
automated  system  that  provides  access 
to  alien  names,  file  numbers  and 
admission  numbers. 

(ii)  The  INS  document  submitted  by 
the  Family  to  establish  a  Family 
member's  eligible  immigration  status 
must  contain  a  photograph,  or  the  PHA 
shall  request  another  document  bearing 
a  photograph  to  ensure  the  identity  of 
the  alien. 

(iii)  The  PHA  shall  not  deny  or 
terminate  financial  assistance  on  the 
basis  of  an  applicant’s  or  Family 
member’s  immigration  status  if  the 
primary  verification  system  indicates 
that  the  applicant  or  Family  member  has 
eligible  immigration  status. 

(2)  Secondary  verification  (Appeal). 

(i)  Secondary  verification  provides  an 
appeal  of  the  primary  verification 
determination  through  a  manual  search 
of  INS  alien  files.  A  PHA  institutes 
secondary  verification  by  forwarding 
photocopies  of  the  original  INS 
documents  listed  at  §  912.7  (front  and 
back),  attached  to  Document 
Verification  Request  Form  G-845,  to  a 
designated  INS  field  office  for  review, 

(ii)  The  PHA  shall  promptly  institute 
secondary  verification  whenever. 

(A)  Primary  verification  is  either 
unavailable  to,  or  not  feasible  for  use 
by,  the  PHA: 

(B)  Primary  verification  instructs  the 
PHA  to  institute  secondary  verification: 


(C)  Primary  verification  is  unable  to 
verify  the  immigration  status  of  the 
applicant  or  Family  member; 

(D)  Documents  are  submitted  by  the 
applicant  or  Family  that  indicate 
immigration  status,  but  do  not  contain 
an  “A-number":  or 

(E)  An  INS  receipt  is  submitted  as 
documentation. 

(iii)  Pending  the  outcome  of  secondary 
verification  under  paragraph  (a)(2)(ii)  of 
this  section,  the  PHA  is  required  to: 

(A)  Continue  to  process  the  applicant 
for  purposes  of  establishing  eligibility 
for  program  participation,  if  the 
applicant  otherwise  qualifies.  However, 
no  applicant  may  be  admitted  to  a 
program  until  eligible  immigration  status 
is  verified  through  the  INS.  In  cases 
where  eligibility  is  established  before 
verification  of  eligible  immigration 
status,  the  PHA  shall  place  the 
applicant’s  name  on  any  waiting  list  and 
shall  allow  the  applicant  to  accrue 
priority  on  the  list  pending  the 
verification  determination. 

(B)  Continue  to  permit  program 
participation  of  any  Family,  if  the 
Family  otherwise  qualifies  for  such 
assistance. 

(b)  Liability  for  PHA  for  INS 
verification.  The  PHA  shall  not  be  liable 
for  any  action,  delay,  or  failure  of  the 
INS  to  conduct  the  automated  or  manual 
verification  referred  to  in  paragraphs  (a) 
(1)  and  (2)  of  this  section. 

§  91 2.9  Denial  or  termination  of 
assistance. 

(a)  Denial  of  Assistance.  The  PHA 
shall  not  admit  an  applicant,  or  permit 
occupancy  by  any  Family,  unless 
evidence  of  citizenship  or  eligible 
immigration  status  has  been  submitted 
by  each  Family  member  to  the  PHA,  and 
verified  in  accordance  with  §  912.8. 

(b)  Procedures  for  denial  of 
assistance.  (1)  If  the  applicant  fails  to 
submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  provided 
under  §  912.6,  or  if  the  INS  verification 
system  under  §  912.8  establishes  that  the 
applicant  does  not  have  eligible 
immigration  status,  the  PHA  shall  deny 
admission  to  the  applicant  in 
accordance  with  the  hearing 
requirements  of  §  960.207.  At  the 
hearing,  the  applicant  will  be  provided 
an  opportunity  to  present  evidence  of 
citizenship  (if  required  under  §  912.8(b)). 
or  of  an  INS  determination  of  eligible 
immigration  status,  as  described  in 

§  912.7. 

(2)  The  PHA  must  keep  the  following 
materials  on  file  for  at  least  three  years: 
The  application  for  financial  assistance; 
photocopies  of  any  documents 
submitted  (front  and  back);  the  signed 
verification  consent  form:  INS  , 


verification  results;  the  applicant’s 
request  for  an  informal  hearing  on  the 
initial  determination  of  ineligibility;  and 
the  PHA’s  written  determination 
following  the  informal  hearing  under 
§  960.207. 

(c)  Termination  of  tenancy,  (1)  Prior  to 
termination  of  tenancy  or  termination  of 
the  homeownership  agreement,  the 
tenant  or  homebuyer  shall  have  an 
opportunity  to  present  evidence  of 
citizenship  (if  required  under  §  912.8(b)), 
or  of  an  INS  determination  of  eligible 
immigration  status,  in  accordance  with 
§  912.7. 

(2)  The  PHA  must  keep  the  following 
materials  on  file  for  at  least  three  years: 
The  application  for  financial  assistance; 
photocopies  of  any  documents 
submitted  (front  and  back);  the  signed 
verification  consent  form;  INS 
verification  results;  the  family’s  request 
for  an  informal  hearing  on  the  initial 
determination  of  ineligibility;  and  the 
PHA’s  written  determination  following 
the  informal  hearing  under  Part  966. 

(3)  Termination  events.  Upon  the 
occurrence  of  any  of  the  following 
events,  the  PHA  shall  initiate  promptly, 
and  shall  diligently  pursue,  action  in 
accordance  nvith  Part  966  to  terminate 
the  tenancy,  and  to  evict  the  family  by 
judicial  action  pursuant  to  State  and 
local  law  (or,  in  the  case  of 
homeownership  agreements  under  Part 
904  or  905,  to  terminate  the  agreement 
and  convert  the  homebuyer  to  the  rental 
program). 

(i)  If.  after  notice  under  §  912.6  is 
provided  of  the  duty  to  submit  evidence 
of  citizenship  or  eligible  immigration 
status,  the  family  fails  to  provide  such 
evidence  for  each  family  member  at 
annual  re-examination: 

(ii)  If  the  family  fails  to  obtain  PHA 
approval  for  occupancy  of  the  dwelling 
unit  by  any  additional  person;  or 

(iii)  If  the  INS  verification  system 
described  in  §  912.8  establishes  that  a 
family  member  does  not  have  eligible 
immigration  status; 

(iv)  If  the  PHA  has  admitted  a  family, 
but  the  PHA  is  subsequently  informed 
by  HUD,  or  otherwise  determines,  in 
accordance  with  §  912.8,  that  the 
evidence  of  citizenship  or  eligible 
immigration  status  was  fraudulently 
obtained  or  submitted,  or  is  otherwise 
not  valid  or  authentic  evidence  of  such 
status. 

(4)  When  termination  is  not  required, 
(i)  The  PHA  may  not  terminate 
participation  if  any  person  for  whom 
required  evidence  has  not  been 
submitted  by  the  family  has  moved  from 
the  assisted  dwelling  unit. 

(ii)  The  PHA  may  not  terminate 
participation  if  any  person  determined 
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not  to  be  in  an  eligible  immigration 
status  following  verification  under 
§  912.8,  has  moved  from  the  assisted 
dwelling  unit. 

(iii)  The  PHA  may  not  terminate 
participation  if  any  person  who  signed  a 
fraudulent  declaration  of  citizenship  or 
eligible  immigration  status  has  moved 
from  the  unit. 

(iv)  Instead  of  terminating 
participation  when  evidence  of 
citizenship  or  eligible  immigration  status 
has  not  been  submitted  at  a  regular 
reexamination  or  an  interim 
reexamination  (i.e.,  for  a  new  occupant), 
the  PHA  may  grant  an  extension  of  time 
for  submission  of  the  required  evidence. 

(A)  The  PHA  may,  in  its  own 
discretion,  grant  an  extension  if: 

(1)  The  Family  submits  the  declaration 
required  under  §  912.6(a],  certifying  that 
any  person  for  whom  required  evidence 
has  not  been  submitted  is  an  alien  with 
eligible  immigration  status,  but  shows 
that  the  evidence  needed  to  support  a 
claim  of  eligible  immigration  status  is 
temporarily  unavailable,  and  that 
additional  time  is  needed  to  obtain  and 
submit  the  evidence;  and 

(2)  The  Family  promises  to  make 
prompt  and  diligent  efforts  to  obtain  the 
evidence. 

(B)  An  extension  under  paragraph 
(c)(4)(iv)  of  this  section  shall  be  for  a 
specibc  period  needed  to  obtain  the 
evidence.  Where  the  Family  is  required 
(under  §  912.6]  to  submit  the  evidence  at 
an  annual  reexamination,  any 
extension(s)  granted  by  the  PHA  shall 
not  allow  submission  of  the  evidence 
beyond  ninety  days  after  the  effective 
date  of  the  reexamination.  Where  the 
family  is  required  to  request  the  PHA’s 
approval  for  occupancy  of  the  dwelling 
unit  by  an  additional  person,  any 
extension{s)  granted  by  the  PHA  shall 
not  allow  submission  of  the  evidence 
beyond  ninety  days  after  occupancy  by 
the  additional  person. 

(C)  The  PHA's  decision  to  grant  an 
extension  of  time  for  the  Family  to 
submit  the  evidence,  and  the  PHA’s 
determination  of  the  length  of  the 
extension,  shall  be  made  after 
considering  the  facts  and  circumstances 
of  the  individual  case.  The  Family  shall 
not  have  any  right  to  an  extension,  and 
the  PHA  may  revoke  an  extension  if  the 
Family  is  not  making  diligent  efforts  to 
obtain  the  evidence,  and  if  there  is  no 
reasonable  likelihood  that  the  Family 
will  be  able  to  submit  the  evidence 
during  the  extension. 

(D)  If  the  Family  has  not  submitted  the 
evidence  by  the  end  of  the  90-day 
extension,  the  PHA  shall  promptly 
terminate  the  tenancy  in  accordance 
with  Part  966.  The  PHA’s  decision  to 
grant  an  extension  shall  be  in  writing. 


and  shall  state  the  reasons  for  the 
PHA’s  determination. 

(5)  Resumption  of  participation.  The 
PHA  may  halt  action  to  terminate 
tenancy  or  the  homeownership 
agreement  if: 

(i)  All  required  evidence  has  been 
submitted  by  the  family  to  the  PHA;  and 

(ii)  Continuation  of  participation  is 
authorized  in  accordance  with  HUD 
requirements. 

§  912.10  Special  provisions  for 
preservation  of  mixed  families  and  other 
families  in  occupancy  on  [the  effective  date 
of  the  final  rulei 

(a)  When  a  PHA  would  otherwise  be 
required  to  terminate  assistance  to  a 
Family  because  of  the  status  of  an 
individual  who  was  receiving  financial 
assistance  on  [the  effective  date  of  the 
final  rule]  (following  the  provision  of  a 
hearing  in  accordance  with  Part  966,  if 
requested],  the  PHA  may  exercise  its 
discretion  to  provide  relief  under  this 
Gculion.  The  PHA  should  adopt  criteria 
appropriate  to  its  locality  for  the 
exercise  of  discretion  to  permit 
continued  participation  of  some  Families 
as  authorized  by  paragraph  (b]  of  this 
section  and  to  defer  termination  of 
participation  of  other  Families  as 
authorized  by  paragraph  (c]  of  this 
section. 

(b]  If  the  individual  lacking  eligible 
status,  as  described  in  §  912.5,  is  a 
member  of  a  Family  in  which  the  head 
of  household  or  spouse  has  eligible 
status,  the  PHA  may  continue  to  permit 
the  Family  to  participate  in  the  program 
indeHnitely  if  it  is  necessary  to  avoid 
division  of  the  family.  In  making  this 
determination,  the  PHA  must  consider 
only  what  is  necessary  to  avoid  division 
of  the  “family”  consisting  of  the  head  of 
household,  any  spouse,  and  any  parents 
or  children  of  the  head  of  household  or 
spouse.  The  decision  to  continue 
assistance  on  behalf  of  such  an 
individual  will  be  made  once  and  need 
not  be  reconsidered  thereafter. 

(1]  If  the  Family  demonstrates  that 
reasonable  efforts  to  find  other 
affordable  housing  of  appropriate  size 
have  been  unsuccessful,  this  evidence 
will  be  sufHcient  for  the  PHA  to 
determine  that  continued  participation 
is  necessary  to  avoid  division  of  the 
Family. 

(2]  If  some  members  of  the  Family  do 
not  qualify  as  members  of  the  “family” 
that  is  not  to  be  divided,  as  described 
above,  continued  participation  may  be 
permitted  under  this  section  only  if  the 
persons  not  qualifying  as  “family” 
members  move  out  of  the  unit  within  the 
period  stated  in  the  final  determination 
of  ineligible  status. 


(c]  The  PHA  may  temporarily  defer 
termination  of  participation  where  it 
determines  that  deferral  is  necessary  to 
permit  the  orderly  transition  of  the 
ineligible  individual  and  family 
members  involved  to  other  affordable 
housing.  If  such  a  deferral  is  warranted, 
it  shall  be  for  a  six-month  period.  A 
deferral  period  may  be  renewed  for  an 
additional  period  of  six  months  if 
warranted,  but  the  aggregate  deferral 
period  may  not  exceed  three  years. 

(1]  At  the  beginning  of  each  deferral 
period,  the  PHA  must  inform  the  Family 
of  its  ineligibility  for  continued 
participation  and  offer  the  Family 
information  and  referrals  to  assist  in 
finding  other  affordable  housing. 

(2]  If,  during  a  deferral  period,  the 
status  of  the  head  of  household  or 
spouse  changes  and  he  or  she  is  able  to 
establish  eligible  status  the  Family 
either  will  be  determined  fully  eligible 
(if  all  family  members  are  also  eligible] 
or  may  be  considered  for  discretionary 
continuation  of  participation  under 
paragraph  (b]  of  this  section. 

§912.11  Specific  prohibition  on 
participation  of  nonimmigrant  student 
aliens. 

The  provisions  of  §  912.10,  permitting 
continuation  of  participation  or  deferral 
of  termination  of  program  participation 
for  certain  Families,  do  not  authorize 
relief  with  respect  to  any  individual  who 
is  determined  to  be  a  nonimmigrant 
student  alien.  For  this  purpose,  a 
nonimmigrant  student  alien  is  deHned  as 
any  alien  who  has  a  residence  in  a 
foreign  country  that  such  alien  has  no 
intention  of  abandoning;  who  is  a  bona 
fide  student  qualiHed  to  pursue  a  full 
course  of  study;  and  who  is  admitted  to 
the  United  States  temporarily  and  solely 
for  purposes  of  pursuing  such  a  course 
of  study  at  an  established  institution  of 
learning  or  other  recognized  place  of 
study  in  the  United  States,  particularly 
designated  by  such  alien  and  approved 
by  the  Attorney  General  after 
consultation  with  the  Department  of 
Education  of  the  United  States,  which 
institution  or  place  of  study  shall  have 
agreed  to  report  to  the  Attorney  General 
the  termination  of  attendance  of  each 
nonimmigrant  student  (and  if  any  such 
institution  of  learning  or  place  of  study 
fails  to  make  such  reports  promptly  the 
approval  shall  be  withdrawn];  and  the 
alien  spouse  and  minor  children  of  any 
alien  described  above,  if  the  spouse  or 
children  are  accompanying  such  alien  or 
following  to  join  such  alien. 
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§  9 1 2. 1 2  Protection  from  liability  for  PH  As, 
State  and  local  government  agencies  and 
officials. 

(a)  Protection  from  liability  for  PH  As. 
HUD  shall  not  take  any  compliance, 
disallowance,  penalty,  or  other 
regulatory  action  against  a  PHA  with 
respect  to  any  error  in  its  determination 
to  make  an  individual  eligible  for 
program  participation  based  on 
citizenship  or  immigration  status: 

(1)  If  the  PHA  established  eligibility 
based  upon  a  verification  of  eligible 
immigration  status  through  the  INS’ 
primary  or  manual  verification  system, 
as  described  in  §  912.8; 

(2)  If  the  PHA  was  required  to  provide 
an  opportunity  for  the  applicant  or 
tenant  to  submit  evidence  in  accordance 
with  §  912.6: 

(3)  If  the  PHA  was  required  to  wait  for 
a  response  from  the  INS  to  the  request 
for  verification  of  eligible  immigration 
status  in  accordance  with  §  912.8;  or 

(4)  If  the  PHA  as  required  to  provide 
the  informal  hearing  under  §  960.207 
(denial  of  assistance)  or  Part  966 
(termination  of  tenancy). 

(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  and  local  government 
agencies  and  officials  shall  not  be  liable 
for  the  design  or  implementation  of  the 
verification  system  under  §  912.8  and 
the  informal  hearing  provided  under 

§  960.207  and  Part  966,  so  long  as  the 
implementation  by  the  State  or  local 
government  agency  or  official  is  in 
accordance  with  prescribed  HUD  rules 
and  regulations. 

PART  960— ADMISSION  TO  AND 
OCCUPANCY  OF  PUBLIC  HOUSING 

82.  The  authority  citation  for  Part  960 
would  continue  to  read  as  follows: 

Authority:  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1437C):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)). 

83.  In  §  960.204,  paragraphs  (a),  (c)(1), 
and  (d)(4)  would  be  revised,  to  read  as 


follows  (c)  and  (d)  introductory  texts  are 
republished): 

§  960.204  PHA  tenant  selection  policies. 

(a)  In  addition  to  policies  and 
regulations  including  preferences  and 
priorities  established  by  the  PHA  for 
eligibility  and  admission  to  its  public 
housing  projects  pursuant  to  the  Act,  the 
ACC,  and  Parts  912  and  913  of  this 
chapter,  each  PHA  shall  adopt  and 
implement  policies  and  procedures 
embodying  standards  and  criteria  for 
tenant  selection  which  take  into 
consideration  the  needs  of  individuals 
families  for  public  housing  and  the 
statutory  purpose  in  developing  and 
operating  socially  and  Hnancially  sound 
public  housing  projects  that  provide  a 
decent  home  and  a  suitable  living 
environment  and  foster  economic  and 
social  diversity  in  the  tenant  body  as  a 
whole. 

***** 

(c)  Such  policies  and  procedures  shall: 
(1)  Not  automatically  deny  admission  to 
a  particular  group  or  category  of 
otherwise  eligible  applicants  (e.g., 
unwed  mothers  or  families  with  children 
bom  out  of  wedlock).  However, 
applicants  who  are  unable  to  establish 
eligible  immigration  status,  in 
accordance  with  the  requirements  of 
Part  912,  are  not  eligible  applicants  for 
purposes  of  this  part. 
***** 

(d)  Such  policies  and  procedures  shall: 
***'** 

(4)  Provide  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant,  including  documentation  and 
veriHcation  of  citizenship  and  eligible 
immigration  status  under  Part  912. 
***** 

84.  In  §  960.206,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  960.206  Verification  procedures. 

(a)  General.  Adequate  procedures 
shall  be  developed  to  obtain  and  verify 
information  with  respect  to  each 
applicant  (See  §  913.109),  including 


information  about  citizenship  and 
eligible  immigration  status  required 
under  Part  912.  Information  relative  to 
the  acceptance  or  rejection  of  an 
applicant  or  the  grant  or  denial  of  a 
Federal  prefers  under  §  960.21  shall  be 
documented  and  placed  in  the 
applicant’s  file. 

85.  Section  960.209  would  be  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
a  new  paragraph  (c),  to  read  as  follows: 

§  960.209  Reexamination  of  family  Income 
acd  composition. 

(a)  *  *  *  At  the  first  regular 
reexamination  after  {the  effective  date 
of  the  final  rule],  the  PHA  must  follow 
the  requirements  of  Part  912  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the  PHA 
must  follow  the  requirements  of  that 
part  concerning  verification  of  the 
immigration  status  of  any  family 
member  who  is  not  a  citizen,  as  dePined 
in  §  912.2,  except  for  family  members 
who  were  at  least  62  years  of  age  and 
participating  in  a  HUD-assisted  housing 
program  on  [the  effective  date  of  the 
ffnal  rule). 

(b)  *  *  *  At  any  interim 
reexanunation  after  {the  effective  date 
of  the  final  rule]  that  involves  the 
addition  of  a  new  family  member  - 
(except  by  the  birth  of  a  child),  the  PHA 
must  follow  the  requirements  of  Part  912 
concerning  obtaining  and  processing 
information  on  the  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(c)  Termination.  For  provisions 
requiring  termination  of  participation  for 
failure  to  establish  citizenship  or  eligible 
immigration  status,  see  Part  912. 

Dated:  September  8, 1988. 

Samuel  R.  Pierce,  Jr. 

Secretary. 
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